IN THE COURT OF APPEAL OF NIGERIA
IN THE OWERRI JUDICIAL DIVISION
HOLDEN AT OWERRI.

ON WEDNESDAY, THE 4™ DAY OF FEBRUARY, 2026

BEFORE THEIR LORDSHIPS.

OYEBISI F. OMOLEYE:

PRESIDING, JUSTICE COURT OF APPEAL.

MOHAMMED LAWAL ABUBAKAR:

JUSTICE, COURT OF APPEAL.

NTONG FESTUS NTONG:

JUSTICE, COURT OF APPEAL.

APPEAL NO: CA/OW/300M/2024
SUIT NO: NICN/OW/05/2024.

BETWEEN:
1. MR. E.E.]J. AGWULONU
2. NKUM (JOY) IJEOMA OLUCHI APPLICANTS/APPELLANTS
(For herself and as Representing = s gl R
The 2022 Shortlisted Candidates) ‘%’@Sﬁ:?%ﬁ 1UAR
AND FOF pEPEALC
1. ATTORNEY GENERAL OF ABIA STATE
2. ABIA STATE JUDICIAL SERVICE COMMISSION RESPONDENTS/
(Excluding the Claimant) RESPONDENTS
3. NATIONAL JUDICIAL COUNCIL
LEADING RULING
DELIVERED BY NTONG FESTUS NTONG, JCA.
This Ruling pertains to the Applicants’ Motion on Notj ¢ dated 6/1 /3004
and filed on 8/11/2024, seeking the following roliof., '
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(2) Leave of the Court of Appeal to appeal against the
final decision of the National Industrial Court,
holding at Owerri and delivered on 26/7/2024.

(3) Enlargement of time within which to file the
Appeal brought by the Appellant outside the
stipulated period or time to appeal against the final
decision of the National Industrial Court, holding
at Owerri and delivered on 26/7/2024.

(4) An Order of Injunction pending Appeal restraining
the 1%, 2"¥ and 3" Respondents from commencing
and/or continuing with any process of
appointment of Judges of Abia State in another
2024 exercise during the relevant pending Appeals
over the previous appointment of Judges of Abia
State in the ongoing 2022 exercise in respect of the
same vacancies in Abia State Judiciary and until
the determination of the relevant appeals No.
CA/OW/280/2023. CA/OW/281/2023 and
CA/OW/298/2023 over the same appointment of
Judges of Abia State”

The Application is predicated upon seven (7) grounds, to wit:

"1. The Appellants/Applicants are aggrieved and
dissatisfied with the judgment/decision of the
National Industrial Court sitting at Owerri
delivered in Suit No: NICN/OW/05/2024 on the
26" day of July, 2024 relating to the Appointment
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of Judges of Abia State over the vacant positi-c)ns
of Judges of Abia State which includes subject
matter of pending appeals Nos. CA/OW/280/2023,
CA/OW/281/2023 and CA/OW/298/2023 and
intends to appeal against the said decision of the

National Industrial Court to Court of Appeal
Owerri.

By the provision of Section 243 (2) of the
Constitution, leave of the Court of Appeal is
required to file the Appeal from the decision of the
National Industrial Court to the Court of Appeal on

grounds other than on fundamental rights
contained in the constitution.

The Proposed Notice of Appeal contains arguable

grounds of appeal and substantial/recondite

points of law and issues of law over the

appointment of Judges of Abia State concerning

the same vacancies in the Abia State Judiciary

Covered by the 2022 exercise which is the res and
subject matter of appeal No. CA/Ow/ 280/ 2023,
CAIOW!28112023 and CA/0W129812023 Pending
at the Court of Appeal Owerri ang by the 2024

éxercise which is the subject matter of decided suit
No. NICNIOW/DSI 2024 agai

nst  which the
Applicants seek leave of Court to appeal to the
Court of Appeal Owerri.
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4. The Appellants/Applicants timeously filed an
earlier Notice of Application for leave to appeal at
the Court of Appeal Owerri on the 16t August,
2024, against the final decision of the National
Industrial Court sitting at Owerri to the Court of
Appeal, holden at Owerri in Suit No.
CA/OW/252/2017 delivered on 26" day of luly,
2924 which was within the three (3) months
stipulated period under section 24 (2) (a) of the
Court of Appeal Act (as amended).

5. The initial timeous application for leave to Appeal
was filed at the Court of Appeal Owerri, on the 16
day of August, 2024 within the limited three (3)
months period as aforesaid but was neither fixed
for hearing nor heard by the Court of Appeal until
the three (3) months stipulated period elapsed,
thereby necessitating this application with tripod
prayers since the time within which to appeal from
the decision of the National Industrial Court to the
Court of Appeal has expired during the pendency
of the initial Application which is abated.

6. The Applicants/Appellants are entitled to bring this
application with the tripartite prayers sought on
the motion paper where the time within which to
appeal under section 24 (2) (a) of the Court of
Appeal Act (as amended) and under section 243

(2) of the 1999 Constitution with leave from the
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decision of the National Industrial Court to the

Court of Appeal.

7. The Honourable Court has the power to grant this
application in pursuant to S. 243 (2) of the 1999
Constitution of Nigeria and Order 2 of the Court of
Appeal Rules 2021 and the inherent jurisdiction of
the Honourable Court”

The Motion on Notice is supported by an Affidavit of 14 paragraphs
deposed to by Emeka E. Agwulonu Esq., the 1** Applicant for and on
behalf of the 2" Applicant and himself. Attached to the said Affidavit are
3 exhibits, marked as Exhibits CA1, CA2 and CA3 respectively. The
Motion is accompanied with a Written Address in compliance with the
extant rules of this Court. The 1%t Respondent, upon receipt of the Motion
on Notice opposed same by filing on 30/10/2025, a Counter Affidavit of
22 paragraphs, deposed to by one Mr. Chibuzor Lucky, a Senior Clerical
Officer in the Abia State Ministry of Justice. The said Counter Affidavit was
deemed proper and properly filed on 4/12/2025. The Counter Affidavit is
also accompanied with the Written Address of Counsel in compliance with
the rules of this Court. The 2" Respondent’s Counter Affidavit of 20
paragraphs deposed to by one Ugochukwu Egekwu, an Assistant Chief
Administrative Officer in the Abia State Judicial Service Commission was
filed on 5/12/2025 and is accompanied with a Written Address. The 3%
Respondent’s Counter Affidavit of 22 paragraphs is deposed to by one
Miss Patient Okorie, a litigation secretary in the law firm of Lucent
Attorney was filed on 5/11/2025 but was deemed proper and properly
filed on 4/12/2025. AP Ty Ur“n
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The Applicants further filed on the 11/12/2025, a Further Affidavit and
Reply on Points of Law in answer to the 1*' Respondent’s Counter Affidavit
and a Written Address. The Applicant’s Further Affidavit in response to
the 2" Respondent’s Counter Affidavit was filed on 11/12/2025. The
Appellant’s Further Affidavit in reply to the 3 Respondent’s Counter
Affidavit was filed on 11/12/2025. Although the Applicant’s Written
Addresses and Reply on Points of Law for the 1%, 2"d and 3 Respondents
were settled by O. O. Nkume, Esq. of Learned Counsel for the
Applicants, the Written Address of the 1°* Respondent was settled by Mrs.
Chidima Gberemakor., of Learned Counsel for the 1°* Respondent. The
Written Address of the 2" Respondent was settled by J. N. Ikezu, Esq.

and the Written Address of the 3¢ Respondent was settled by Emeka E.
Ekemedo, Esq.

Having filed and exchanged all the processes by the respective parties,
Application was heard by this Court on the 15/1/2026, wherein Learned
Counsel for the Applicants, 0. O. Nkume, Esq. moved the Applicants’
Motion on Notice and further adopted the Applicants’ Written Address and
Reply on Points of Law to the 1%, 2" and 3 Respondents' Counter
Affidavits in urging us to grant the Application. Learned Counsel for the
1* Respondent, C. 0. Ogo, Esq. adopted the 1% Respondent’s Counter
Affidavit and its Written Address in urging us to dismiss the Application.
Learned Counsel for the 2" Respondent, K. Nwaiwu, SAN, adopted the
2n¢ Respondent’s Counter Affidavit and its Written Address and urged us
to dismiss the Application. Learned Counsel for the 3 Respondent, E.
Okoroji, Esq. adopted the 3™ Respondent’s Counter Affidavit and its
Written Address and urged us to dismiss the Application. After hearing
the parties, the matter was then reserved for Ruling, and here we are
today.
UEn:f; icy | H’”"ﬂp
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BRIEF FACTS OF THE APPLICATION: -

This Suit was commenced by way of Originating Summons seeking both
Declaratory and Injunctive reliefs. The 15t Respondent was the Plaintiff
while the Applicants were the 2™ and 3" Defendants respectively. The 2™
Respondent was the 1% Defendant and the 3 Respondent was the 4"
Defendant. The reliefs sought in the Originating Summons over the power
of the 2™ Respondent to call for expression of interest for the appointment
of Judges of Abia State over certain existing vacancies for which the 2™
Applicant and other 2022 shortlisted candidates had been earlier
recommended by the 2" Respondent and duly interviewed by the 4
Respondent but because the 2022 process is stalled by litigation at the
Federal High Court and now pending at the Court of Appeal, Owerri, the
1%t Respondent sought to navigate out of the pending appeals by calling
for another expression of interest which the Applicants sought to
challenge as likely to foist a fait accompli on the pending appeals and for
lack of jurisdiction of the trial Court to entertain the subject matter.

The Judgment of the trial Court was delivered on 26/7/2024. The
Applicants being dissatisfied with the decision of the National Industrial
Court of Nigeria, and having been out of time to file their Notice of Appeal,
brought this Application for leave. The Applicants, in this Application,
formulated lone issue for the determination of this Application to wit:

“(A) Whether the Applicants/Appellants are entitled to the
grant of this Application by the Honourable Court
having satisfied the conditions for the grant of the
reliefs sought in this Application”

The 1% Respondent formulated lone issue for determination of this

Application to wit: ,,”W.Ir.,n? w.\_. rn ,Tml,
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“Whether this Application ought to be dismissed for
lacking in merit, in view of the Applicants’ failure to
disclose any arguable ground of appeal to establish

any existing legal right or interest”

The 2" Respondent formulated one issue for the determination of this

Application as follows:

“Whether in the circumstances of the case, the
Applicants failed to prima facie disclose any good
arguable issue and failed to establish any legal
right/interest, entitling it to the reliefs sought by their
Application”

Whereas the 3™ Respondent formulated lone issue for the determination
of this Motion as follows:

“Whether the instant Application is competent, has
merit and grantable from Affidavit evidence before
this Honourable Court”

APPLICANTS’ ARGUMENTS: -

Learned Counsel for the Applicants submitted that they have satisfied the
requirements for the Application for extension of time for leave to appeal
from the final decision of the National Industrial Court to the Court of
Appeal having regards to the facts deposed to in the supporting affidavit
and the relevant documents exhibited or annexed to the affidavit in

support. Learned Counsel referred us to Exhibits CA1, CA2 and CA3.

Learned Counsel for the Applicants relied on the authority of G.T.B Vs.
EST MASTER CONSTRUCTION LTD (2018) 8 NWLR (PT.1622) 483
AT 495 PARAS C-E; and submitted that the copious grounds of appeal
in Exhibit CA2 prima facie show good cause why the appeal should be

LERTIFIED TRUE Copy
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heard because they raise not only arguable substantial issues of law but

recondites points of law showing that the decision of the trial Court was
perverse and not supported by any documentary evidence before the trial
Court which led to a grave miscarriage of justice. Learned Counsel again
referred us to grounds 1, 2, 3, 4 and 5 of the Proposed Notice of Appeal.

It is the submission of the Applicants that the Affidavit in support of the
Application set forth good and substantial reasons for the failure to lodge
the appeal within the prescribed period occasioned by the delay after
hearing the initial timeous Application filed at the Court of Appeal, Owerri
in Exhibit CA3 which was not the default of the Applicants/Appellants and
cannot with utmost respect be visited on the Applicants/Appellants.
Arguing further, learned Counsel maintained that since the initial
Application had become Incompetent by the effluxion of time, the grant

of this Application becomes imperative in order to prosecute the Appeal
to a logical conclusion.

Learned Counsel argued that the injunction pending Appeal seeks a
preemptory preservative order, in order to preserve the res and keep
matters in status quo over the same subject matter of this Appeal and the
pending relevant Appeals Nos: CA/OW/280/2023, CA/OW/281/2023 and
CA/OW/298/2023, over the same appointment of Judges of Abia State.
The case of AKEEM Vs. UNIVERSITY OF IBADAN (2001) 15 NWLR
(PT.736) 352 AT 358-360, RATIOS 3, 4, 5, 6, 7. Learned Counsel for
the Applicant finally relied on the case of IKEME Vs. ANAKWE (2000)
8 NWLR (PT. 669) 484 AT 492 PARAS B-C; and submitted that an
Appeal includes Application for Leave to Appeal. He therefore urged us to
resolve the lone issue in the affirmative in support of the Applicants.

15T RESPONDENT’S ARGUMENT: - (F R”HH TQ{'F COPY
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earned Counsel for the 1%t Respondent argued that the Applicants have
woefully failed to disclose any good, arguable or substantial ground to
warrant the indulgence of this Honourable Court by way of leave to appeal
against the decision of the trial Court and that this Application is devoid
of merit and constitutes a gross abuse of judicial process which this Court
is enjoined not to condone. Learned Counsel maintained that the
Applicants have failed to establish an existing legal right or established
that it has the requisite locus standi to institute this appeal and that
Application for Interlocutory Injunction can only be granted in protection
of a clearly established legal right because the Applicants have not
demonstrated any specific or vested right arising from the 2022 judicial

appointment exercise nor have they shown that such right has been

violated or threatened.

Learned Counsel for the 1% Respondent relied on the case of
OWODUNNI Vs. REG. TRUSTEES OF CCC (2000) 10 NWLR (PT.
675) 315; and submitted that the Applicants interest are superficial and
imaginary and this Honourable Court cannot exercise its discretion in their
favour because the balance of convenience in the grant of this Application
does not lie with the Applicants. Learned Counsel argued that the
Applicants have not discharged the burden placed on them as their
Affidavit and Written Address are completely bereft of any material
averments showing how the balance of convenience could conceivably

favour them.

Learned Counsel further submitted that the Applicants’ undertaking as to
damages is a mandatory equitable requirement for the grant of this
Application because it is incumbent on the Applicants to furnish credible
evidence of financial capacity to satisfy such undertaking should the

injunction be found to have been improperly granted. He referred us to
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the case of OYESOLA Vs, NNEBEDUM (1992) 3 NWLR (PT. 299)
315 AT 344; Learned Counsel for the 1** Respondent submitted that the
Applicants have not shown any evidence whatsoever of the nature or
extent of any irreparable harm allegedly suffered from the 2022
appointment process, nor have they demonstrated that the 2024 judicial
appointment exercise would occasion any such injury and that their claims

are speculative, unsubstantiated, and legally unsustainable.

It is the argument of the 1% Respondent that the Applicants’ misuse of
the machinery of this Honourable Court to harass, irritate, and obstruct
the lawful discharge of judicial functions constitutes a flagrant abuse of
the process. Learned Counsel relied on the case of IKINE Vs. EDJEREDE
(2001) 18 NWLR (PT.745) 446. He finally urged us to refuse the grant
of the Application and award substantial costs in favour of the L

Respondent.
2ND RESPONDENT’S ARGUMENT: -

Learned Counsel for the 2% Respondent answered the question
formulated by the 2" Respondent in the affirmative and contended that
the Applicants have failed to disclose any good or arguable case to entitle

them to the grant of leave to appeal against the decision of the trial Court

and that same amounts to abuse of this Honourable Court. Leaned

Counsel cited the case of OBEYA MEMORIAL HOSPITAL Vs. A.G.

FRDERATION (1987) 7 SCNJ 198; and submitted that equitable relief

on Interlocutory Injunction must be refused particularly where the Court

finds out that the Applicants does not have right to do so and that the
establishment of such right by the Applicants is a sine qua non and the
condition precedent for the grant of the equitable relief. See ADENUGA

Vs. ODUMERU (2003) LPELR-248 AT 60 (SC).
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3%° RESPONDENT'S ARGUMENT: -

Learned Counsel for the 3 Respondent submitted that the Applicants’
Application is incompetent, lacks merits and unknown to law and that it is
trite that where a law prescribed for a manner with which a particular
thing is to be done, no party is at liberty to do it in a different way. He
Cited the authority of INSPECTOR GENERAL OF POLICE Vs. MOBIL
PRODUCING NIGERIA INLIMITED (2018) EJSC VOL. 95 AT 76;
and further submitted that neither the extant Rules of this Honourable
Court nor that of the trial Court or any other law permits the Applicants

rnmnrire mrre -
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. and 64 of the National Industrial Court Rules, 2017 provides
d

t to stay the Judgment of the trial Court and that

L

order® tl|‘;’ ihe manner vith which an Application for stay of injunction
o[aborat®

. befiled and that assuming without conceding that the Applicants have
fled 5 motion for stay at the lower Court and it was refused , the proper
thing is to file @ separate Application for stay and not to smuggle in an

injunctive relief in an Application for leave. He argued that the Applicants

~ever exhibited any of the Appeal mentioned in the supporting affidavit

to their Motion on Notice.

Learned Counsel contended that the Proposed Notice of Appeal did not
disclose good or arguable case to entitle the Applicants to the grant of
leave to appeal against the judgment of the trial Court and that the
Applicants did not meet the legal requirement for the grant of injunctive
relief. See OBEYA MEMORIAL HOSPITAL Vs. A.G. FRDERATION
(1987) 7 SCNJ 198. It is the argument of the learned Counsel for the
3" Respondent that the Applicants have not shown that they have any
legal right or how they will suffer irredeemable damage if this Application
is not granted. The appointment of judicial official is a continuous exercise
and the Applicants can apply in subsequent exercise and that the trial
Court held that the stage at which the 2022 exercise was stalled did not
vest any legal right on the Applicants.

Learned Counsel relied on the case of ACB Vs. AWOGBIRO (1991) 2
NWLR (PT.176) 711 AT 719; and submitted that the Applicants failed
to show how the balance of convenience sways in their favour to be
entitled to the injunctive reliefs sought and that the Applicants did not
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of the Federal Republic of Nigeria (as 3 ameng
ed
of the Court of Appeal in the case of AY6o ) ang

LA v
(ot A (s upra) is also binding on the National Industyiy Court ¢
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gAR o the jurisdiction to entertain the subject matter of the Suit 5 d
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1ed Counsel again, submitted that the issue of lack of jurisdiction
Lear

| concerning the appointment of Judges,

e trial Court raised in the grounds of Appeal is substantial ang
t

constitutes an exceptional circumstance to warrant the grant of the leaye
to appeal sought by the Applicants. He therefore submitted that this

Honourable Court has a duty to grant the injunction pending Appeal to
preserve the res of litigation in the pending Appeals.

RESOLUTION OF ISSUES: -

Having scrupulously, meticulously and painstakingly read the Applicants’
Motion on Notice, the 1%, 2" and 3 Respondents’ Counter Affidavit in
opposition to the Applicants’ Motion on Notice and the Applicants’ Reply
on Point of Law to the 1%, 2 and 3" Respondents’ Counter Affidavit, I
shall in the determination of this Application adopt the lone issue
formulated by the Applicants and subsume therein the issues formulated
by the 1%, 2" and 3" Respondents. The Applicants herein are seeking for
extension of time to seek leave to appeal and leave for enlargement of
time to appeal the final decision of the National Industrial Court of Nigeria
delivered on 26/7/2024 in favour of the Respondents. However, by virtue
of the provision of Section 24 (2) (a) of the Court of Appeal Act (as
amended), the period for giving notice of appeal or notice of application
for leave to appeal in a final decision in a civil cause or matter is three
months beginning from the date of the final decision.
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Court's discretion in his favour. See the a
M/T MATHER BENEDICTA (2019)12 N
329; AGU Vs, NICON INS. PLC. (2000)11 N
MIDLAND GALVANISING PRODUCT LTD. Vs. O.
NWLR (PT. 1640)29; ELIAS Vs. ECOBANK (NIG.
NWLR (PT. 1663) 381.

rt is not a jamboree, discretion of a Court is not

d warrants the exercise of the
uthorities of 3.M.R LTD. Vs,
WLR (PT. 1686) 323 AT
WLR (PT. 677) 187;
S.I.R.S (2015) 8
) PLC. (2019)4

The discretion of a Cou

vague, discretion of a Court is not fanciful, discretion of a Court is not

arbitrary, discretion of a Court is not according to the whims and caprices

of an individual Judge, discretion of a Court is exercise according to the

law and it follows the law. Therefore, an Applicant seeking the indulgence
of 3 Court to exercise its discretion, must place adequate materials before

that Court in order to assist the Court exercise its discretion judicially and
judiciously in his or her favour.

An Applicant seeking the indulgence of a Court to exercise its discretion
must place adequate material before the Court in order to assist the Court

exercise its discretion in his or her favour.

The Supreme Court of Nigeria in the case of C & N INV. LTD. Vs.
STERLING BANK PLC (2025) 1 NWLR (PT.1974) 485 PARAS C-D;
held inter alia: e
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Therefore, every Application for extension of time to
appeal or to apply for leave to appeal should pe
supported with an Affidavit, setting out good and
substantial reasons for the failure to appeal or apply for
leave to appeal within the prescribed period of time, and
grounds of appeal prima facie showing why the appeal
should be heard, amongst others. Failure by an Applicant
to satisfy these two conditions would result in the
dismissal of such Application”

Accordingly, in determining the Application before us, this Court must take
cognizance of the facts and peculiarities of the instant case. That is to
say, this Court must carefully look at the Applicants’ Affidavit and Counter
Affidavit of the Respondents and by extension the Applicants’ grounds of
appeal because for the Applicants to succeed in their Motion for extension
of time to appeal, they must support their Motion with an affidavit setting
forth good and substantial reasons for their failure or refusal to appeal or
to apply for leave to appeal within the prescribed period and to set aside
grounds of appeal which prima facie show good cause why the appeal
should be heard. It is also instructive to assert that the two conditions or
requirements must be satisfied conjunctively or else the Applicants’
Motion on Notice would fail. See and compare the authorities of BOWAJE
Vs. ADEDIWURA (1976) 6 SC 143; YUSUF Vs. CO-OPERATIVE
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mently refuse to believe Same
filed at the Court of Appeal, Owerri Divi
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CAJOW/300M/
elapsed as at when the Applican

4 NWLR (PT. 110) 483 AND GENERAL oy
17 NWLR (PT. 163) 423. 0. v,

case, the reasons for the Applicants’ failure to appey v,
National 1ndustrial Court within the prescribed perioy;
ttributed to the appellate Court’s failure to fix hegrr,
ation filed on 16/8/2024 for leave to appeal, T+
ath when they stated in paragraph 5 of therr
¢ filed @ Motion ON Notice on-16/8/2024 oyt
d hearing date until the prescribed three
ot be the true position of facts, and |
because the Applicants on 6/11/2024
sion a Notice of Discontinuance
ated 16/8/2024 in Appeal No
2024. It should be noted that three months period ad not
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ired on 16/11/2024. Section 167 (d) of
mended) provides as follows:

e existence of any fact
pened, regard being had

of natural events, human conduct
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and in particular the

Court may presume...
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nce which could be and is not produced
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o of MUSA & ORS vs. YERIMA &
e < ANOR (1
S (5€) it was held that: 97) pe
2

«here is presumption of WIthh0|dlng eviden nce,

here,
(1) The evidence exists

(2) The evidence could be produced
(3) The evidence has not been produce

(4) The evidence has been withheld by the Person why
could produce it”

From the foregoing, there is no scintilla or-madicum of doubt that +

Applicants stylishly, mischievously and cunningly refused to draw the

attention of the Court to the Notice of Discontinuance of their earlia
Motion on Notice filed on 16/8/2024 and they Applicants equally fied on
oath that it was the Court of Appeal that failed to issue hearing natice for
the Application to be heard. The Applicants knew that the said evidencs
if produced, would definitely be unfavourable to them, then decided not
to mention the issue of the Notice of Discontinuance or rely on it. That
conduct of the Applicants is to say the least inelegance and mischievous
The law is settled that Application for extension of time to appeal will be
granted when the reasons for the delay in appealing within the prescribed
period are attributable to mistake, negligence or inadvertence of Counsel
However, such reason must be substantial and acceptable to the Court.
See AKINYEDE Vs. APPRAISER (1971) 1 ALL NLR 162 AND
DOHERTY Vs. DOHERTY (1964) 1 ALL NLR 299. It suffices to hold
that the Applicants’ reasons for the delay in appealing within the

prescribed period is unacceptable and cannot be relied upon by this Court.

Moreso, paragraph 8 of the Applicants’ Affidavit in support of the Motion
on Notice states that the grant of this Application will give the Applicants

rrr‘-” b
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The 1 Respondent further avers in paragraph 11 of his Counter Affidavit
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cies in the Abia State Judiciary in the 2022 process now be
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| matter  ©f the pending appeal Nos. CA/OW/280 -

e _
oW/ 281/2023 and CA/OW[ZQBIZDZB at the Court of Appeal. O, |

the 1* Respondent’s
position of the Applicants’ Motion on Notice states.that |

- averment in paragraphs 10 of his Co
,L-gntlﬁ“r _Gur

2022 judicial ap

from the 2024 jud
constitute @ continuation, extension, of repetition-of the 2022 exercise

pointment exercise is wholly distinct and_independ;

icial appointment exercise. The 2024.process does r

ame vacancies o previous nominations. T

nor does it pertain to the S
s compelled to be discontinued owing

1022 appointment process wa
jon, and gross procedural misconcuct

widespread irreqularities, corrupti
hence it became imperative to obtain a fresh and distinct approval from
the National Judicial Council to lawfully initiate the 2024 appointment

exercise, pursuant to which a new call
issued and the Applicants alongside other
applications which directly signifies participation in an entirely fresn
judicial appointment process. No Court or any reasonable Tribunal,
Committee or Body will be friendly with any form of corruption ©

illegalities in any procedure or any exercise be it a judicial appointment,

Aac

for expression of interest was

eligible candidates submitted

employment or-any other employment in any society.

The 1° Respondent further avers in paragraph 11 of his Counter Affidavit
in opposition to the Applicants’ Motion on Notice that the Applicants poses
no vested legal right or cognizable interest arising from the 2022 judicial
appointment exercise which could confer upon them the locus standi to
impugn or challenge the 2024 judicial appointment process and that the

Applicants’ current application for injunctive order, are in effect seeking
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Loperly fetter, c:-bstruct, ang |

. Ndefip
o judicial appointment €Xercise

fut! : tual , thereb\" 0
qnitum i perpetua abeyance Withoyt lawfy | the |, |
spplicants’ conduct, the Applicants are like - h]USnficatiqn
S
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a”E‘d A Y the

C
in Anang language. The Catfish will pot enter the net ang K By,
i

others to enter, It js Opprobrious ang u
State to hold to ransom for his or her
State. Even if the parties do not raise
corruption before the Court, where the
Court can act SUo - moty,
LEMMINKAINEN oy & ANOR

nwhofesome for 4
failure to achiaye ,
and canvas such |
Court becomes ware of jt y.

See and Compare SHODIpq Vs
(1986) 1 ANLR 69 AT 75,

Going further, Paragraph 12 of the 1st Respondent’s Counter Affidavit in

of judicial officers is 5 Periodic and

independent!y initiated and conducted only Upon obtaining the requisite

prior approval of the National Judicial Council which constitutes 3

mandatory procedural prerequisite for the validity of every judicial
appointment process. The 2024 judicial appointment exercise represents
a fresh, distinct, and autonomous process, wholly unconnected to and
independent of the 2022 appointment exercise,

The 2nd Respondent, in paragraph 11 of his Counter Affidavit in opposition

to the Applicants” Motion on Notice denied paragraphs 9,10 and 11 of the
Applicants’ affidavit in support and avers contra that the subject matter in
Suit No. NICN/OW/05/2024 relates to the propriety or otherwise of the
constitutional power and authority of the 2 Respondent to call for a fresh
2024 appointment exercise of expression of interest and shortlist

CRTIFIER TRIE T UP
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inct and Separate from the 2024
judicial dppointment exercise becau

Judicial appointment

approval by the 3w Respondent and not 3 continuation of the 2022

€xercise. That the 2022 Judicial exercise was put on hold because of

. Ise was stalled did
<OrTUPL practices and the stage where the 2022 g TOIC An
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ot any legal right on the Applicants,

LY

1od @ new process consequent upon a f
Jdd

[hat the pm

e
P ponlen

. :h rippq'rwr,‘l tJ‘f ”"‘ ,
.‘ ‘HL‘“‘“E‘”“' The 2024 appointment exercise is not

[

a repeat of the

207)
that was put on hold because of corrupt practic e

\erclse

Yo rh(lt rh(l /”Jj‘;
cial appointment exercise was open to all qualified Applicant

jud > includirg

the Applicants in this case who were not disqualified from applying in ar.,

manner.

The 3¢ Respondent urther avers in paragraph 14 of his Counter Affidayt
that the 2024 appointment was based on 2023 appropriation as contained
1 letters from the 3" Respondent to the Chief Judge of Abia State and
the President Customary Court of Appeal respectively communicating the
approval of National judicial Council to the exercise and that the 2024
judicial exercise has the approval of Court of competent jurisdiction in
Suit No. NICN/OW/05/2024 before it was commenced.

Flowing from the above detailed excerpt emanating from the Appiicants
Affidavit and Counter Affidavits of the 1%, 2" and 3" Respondents, there
is no doubt that the Applicants have not shown or demonstrated before
this Court the relationship between the 2022 appointment exercise of
judicial officers and the 2024 appointment of judicial officers in Abia State
and why this Court should grant an injunction restraining the process of
appointment of judicial officers in Abia State. It is so because the many
reasons stated in their Affidavit in support of their Motion on Notice are
very epileptic and cannot enthrall this Court to so grant. This Court
believes the Counter Affidavits of the 1%, 2 and 3 Respondents in that
the 2022 judicial appointment exercise is distinct from the 2024 exercise
and that while the 2022 exercise was marred by corruption, irregularities
and gross procedural misconduct, the 2024 exercise is a fresh exercise

altogether and has nothing to do with the 2022 exercise. It is not a
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The above law
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civate the jurisdiction of this Court to grant an injunction restraining th

ot also see any legal right established by the Applicants to,
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4 d
L and 3@ Respondents from commencing with the process of

&

appointment of Judges of Abia State. This is so because Application for
terlocutory Injunction can only be granted in‘protection of  clearly
octablished legal right. The Applicants have not demonstrated any Specii;j
and known vested right arising from the 2022 judicial appointment
sxercise nor have they shown that such right has been viclated or
threatened. It <hould be noted that the existence of such right is a sine

qua non to the invocation of equitable jurisdiction of the Court. Thus, the

Supreme Court of Nigeria in the case of OWODUNNI Vs. REG.
TRUSTEES OF CCC (2000) 10 NWLR (PT.675) 315; held that:

"The interest which a Plaintiff alleges must be such as

pleaded, which can be considered to be real, not

superficial or merely imaginary”

On the whole, T see that the Applicants tried S0 hard to technically cajole

substance of the pending

or lure us to make pronouncements oOf the
how brilliant the

Appeals before us. Frivolous Application, no mater
to a futile process

Paragraphs of the Affidavit appear, would amount
re contained in the
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Particularly where superior uncontradicted avermentsa

Respondent's Affidavit, T wonder what exactly the AppllcantS gje chasmg
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In condlusion, rélying on the Supreme Court of Nigeria authority in C &N
INV. LTD. Vs. STERLING BANK PLC (supra), 1 make bold to hold that
the Applicants failed to conjunctively satisfy the conditions O

requirements for the grant of their Application fo
d
ppeal or seek leave to appeal. Consequently, the
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CA/OW/300M /2024

CONTRIBUTION
OYEBISI FOLAYEMI OMOLEYE, JCA

plicatzmn are

The back ,
s Q:}und facts in the case the subject of this@pP
, sometime 1
in 2022, the Abia State Judicial Service Commission

commenced a i
n exercise for the appointment of judicial 0
iciary. Pursy

fill the existing vacancies in the Abia State Jud

ted, candidates
ded to the
ment

(ficers tO
ant to

that process, expressions of interest were inVi

shortlisted, and the shortlisted candidates W
s in

ere forwar
the appoint

National judicial

National Judicial Council for further action
by the

process. Interviews were conducted
Council for the shortlisted candidates in October 5022. However:

nal appointments Were made following t
n relation to the 2022 ]

nected with that exercise Was
peals arising therefrom

he interviews.

no fi
udicial

Subsequently, disputes arose i

appointment exercise. Litigation con

instituted at the Federal High Court, and ap

were later filed at the Court of Appeal, Owerri Division

In 2024, the Abia State judicial Service Commission initiated a fresh
S

pointment process for the same state judiciary vacanci
ncies.

judicial ap
The 2024 exercise involved a renewed call for ex
pressions of
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interest and ste
: PS were towards shortlisting candidates f
appointment.

Following the commencement of the 2024 exercise, the Attorney
General of Abia State tha 1s Respondent herein..as plaintif”
AR NICN/OW/05/2024 the subject.of the instant

application at the National Industrial Court of Nigeria, OWe'"

Division. The suit was commenced by originating summons and
sought the interpretation and application of the relevant provisions

of the 1999 Constitution, as amended, the Revised National Judicial
Council Guidelines and Procedural Rules for the Appointment of
Judicial  Officers. The suit sought judicial clarification and
declaratory reliefs affirming the powers of the Abia State Judicial
Service Commission to proceed with the 2024 appointment
exercise in the face of the inconclusive 2022 exercise, the disputes

and pending appeals connected with the said exercise.

The Abia State Judicial Service Commission, the National Judicial
Council, the 2" and 3" Respondents herein and the 1%t and 2™
Applicants herein were joined defendants in the said suit. Processes
were filed and exchanged, including affidavits and counter-
affidavits. Jurisdictional objections were raised, and a counterclaim
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was filed by ¢
SOIT]Q
during the pr ~ Gefeng
Oceedl r]HT-:, wh
ngs, ; Ith was later withdrawr

On 26 July 20?4
“4, the Nati
I {t
I0Nnal anluf;!rial Court delivered judgment

in the referenced
Suit N
2. N]CN/OW/OW')OM_ That Court held that

ettt
o € authority to commence the 2024
judicial appointment €Xercise and it restrained any interference
with the process. The Nic further. directed that the 2024
appointment exercise should- continue. On the contrary, the
counterclaim filed by the affected defendants was dismissed.

Being dissatisfied with the judgment of the National Industrial
Court delivered on 26 July 2024, the Applicants took steps tO

challenge the decision on appeal., albeit they out of time in doing

s0.
Consequently, the instant application was brought by the

Applicants before this Court, seeking the following reliefs:

1. EXTENSION OF TIME within which to seek leave to
appeal by the Appellants against the final decision of

E
-



the Nationa) .
deilveted ) Industrlal Court, holding at Owerri and
n
NICN/Ow i day of July 2024 in Suit No.
/05/2024 to the Court of Appeal, Owerri.

2. LEAVF OF THE COURT OF AppEAL TO APPEAL against
the final decision of the National Industrial Court,
holding at Owerri and delivered on the 26th day of July
2024 in Suit No. NICN/Ow/05/2024 to the Court ©f
Appeal, Owerri,

3.ENLARGEMENT OF TIME within which to file the
appeal brought outside the stipulated period or time
to appeal against the final decision of the National

Industrial Court, holding at Owerri and delivered on
the 26th day of July 2024 in suit No.

NICN/OW/05/2024 to the Court of Appeal, owerri.

AN ORDER OF INJUNCTION PENDING APPEAL
restraining the 1st, 2nd, and 3rd Respondents from
commencing and/or continuing with any process of
appointment of Judges of Abia State in another 2024
exercise during the pendency of the relevant appeals
over the previous appointment of Judges of Abia State
in the ongoing 2022 exercise in respect of the same



e ication i
application is supporteq by an affiday
Applicant. Exhibite affidavit deposed to by the 1st
including a certifi Were attached to-the supporting affidavit,
e rtified true copy of the judgment of the National
ndustri i
al Court delivered on 26 July 2024, a proposed notice of

appea ' i

ppeal setting out the grounds of appeal, and copies of the earlie;
application for leave to appeal filed within time. The Applicants als

filed a written address in support of the application.

In response to the application, the 1st Respondent filed a count
affidavit opposing the grant of the application and the injunc

relief sought. The 1st Respondent also filed a written addres
opposition to the application. While the 2nd Respondent sim
filed a counter-affidavit opposing the application and a W

address in opposition to the application.

The 3rd Respondent also filed a counter-affidavit opposi
application, together with a written address.

iy



Following the filin
g of the counter-affidavits and
S and writte

by the Respondentsr the Applicant
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fi . |
to the counter-affidavits of fin 11‘9(1 further affidavits in reply

_)'-“-1 1id
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response to the 1st on plies on points of law 1N

and 3 Respondents’ respective written
addresses.

The Applicants i ' -
pplicants in their written address formulated a sole issue for
determination as follows:

“Whether the Applicants/Appellants are entitled to the
grant of this application by the Honourable Court having
satisfied the conditions for the grant of the reliefs sough’

in this application?”

In response, the 1st Respondent raised a sole issue f

determination in his Address as follows:

“Whether this application ought to be dismissed for lacki
in merit, in view of the Applicants’ failure to disclose ¢

arguable ground of appeal to establish any existing le

right or interest?”

In similar fashion, the 27 Respondent in its written address

raised a sole issue for determination to Wit -y,
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gisclosed by the materials placed before this Court:
[ shall nOW proceed to firstly consider the submissions of learned

counsel for the respective parties.
HE SUMMARY OF THE suBMISSIONS  OF THE

APPLICANTS' COUNSEL

submitted that the Appiicants
an

ed counsel to the Applicants
rements for the

uly satisfied all the requi
e within which t0 5
strial Court tO

Learn
grant of

have d
eek leave to

n for extension of tim
inst the final decision O
e argued that this is €

it in support of th
bited and annexed the

applicatio
f the National Indu

appeal agd
cts deposed to

this Court. H

vident from the fa
ell as the

e application, as W
ibits CA

reto, marked as Exh

documents exhi
ce on

1,CA2 and CA 3

ounsel placed relian

respective!y. Learned C
ction Ltd (2018) 8

B v. Est Master Constru

the case of: G.T.
83 at 495 paragraphs C-E.

NWLR (Pt. 1622) 4
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ded that the sal

grounds raise not o
<G pomt;ﬂ;"cl]rguable and substantial issues of law, but
trial Court was Dew:W} demonstrating that the. decision of the
e B rse, unsupported by any.documentary

e trial Court, and occasioned a grave miscarr

of justice to Applicants.
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In aid of thi -
g 25 submission, learned counsel referred tn's Enuit 1

rounds 1, 2,
3,4 and 5 of the Proposed Notice and Grounds Of

Appeal contained in Exhibit CA 2.
o submitted that the affidavit in support of the

forth good and substantial reasons for the
ge the appeal within the prescribed period-

He posited that the dela ts following the
meously filed application at the Court of

wn in Exhibit CA 3. Learned counsel
y was not attributable to the Applicants
o be visited upon them.

submitted that since the initial application had

become incompetent py effluxion qf time, the grant of the present
Ll 1 [ -,,.»-:.,..\:‘!_‘l!f'

Learned counsel als
application clearly sets

Applicants’ failure to lod
y was occasioned by even

hearing of an initial, ti

Appeal, Owerri, @S sho

maintained that the dela

and the same ought not t

| earned counseé!



y {

/ plication has ' :
y oplice become 'Mperative tq enable

» the Applicants
prosecute their appea tg 5 logical conclusion, Counsel
relied in this

once again
Wise on the Case of: G.T.B v. Est Master

Construction Ltd (2018) 8 NWLR (Pt. 1622) 483 at 495
paragraphs E—F,

Learned counsel further submitted that the application for
Injunction pending appeal seeks a peremptory preservative order
to preserve the res and maintaif the status quo in respect of the
same subject matter of this appeal, as well as the pending related
appeals, namely Appeal Nos. CA/OW/280/2023, CA/OW/281/2023
and CA/OW/298/2023, all concerning the same appointment of
Judges of Abia State. He placed reliance on the case of: Akeem v.
University of Ibadan (2001) 15 NWLR (Pt. 736) 352 at
358-360, ratios 3,4, 5, 6 and 7.

Learned counsel added that it is settled law, pursuant to the Court
of Appeal Act and the Rules of this Court, that an appeal includes
an application for leave to appeal. He relied on the Case of: Ikeme
v. Anakwe (2000) 8 NWLR (Pt. 669) 484 3¢ 492 Paragraphs

B—C.
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_asequently, learned counsel urged this Court to resolve the
Lt | y L
| : ht in the
Q‘“L\ M favour Of ”]{‘ Al‘]“h[ ante f'||1[| {“,H’]! the rf'hf'f'J 60l ]rj'[. I
”3[\[!(:"‘“0”,
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THE 1°

SUMMARY OF THE SuBMISSIONS OF
RESPONDENT'S COUNSEL

Learned counsel to the 1st Respondent submitted that the
applicants have woefully failed to disclose any good, arguable, O
sustainable ground upon which this Court can exercise its discretion
to grant leave to appeal against the decision of the trial Court. HE
argued that the application is completely devoid of merit and
amounts to a gross abuse of judicial process, which all Courts

including this Court are enjoined not to condone.

He further submitted that the Applicants have failed to establish
any existing legal right or demonstrate that they possess the

requisite locus standi to institute the appeal, thereby disentitling
them to the reliefs sought in this application.

Learned counsel posited that the law is firmly settled that an
application for interlocutory injunction can only be granted for the

protection of a clearly established legal right, the existence of
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: rl tllrt‘,ll

et e
: W15 a sine qua non (o lhe nvocation of the { ()0l
U
v Not
ts Nave
contended that, in the instant case, the Applhcarn 2022
ifi onf the
nonstrated any specific or vested right arising fro s
R rl g |
el ANy =

' : chown it
Jdicial appointment exercise, nor have they shown

“ght has been violated or threatened.

Learned counsel referred to the case .of: Owodunn! ‘;
Registered Trustees of CCC (2000) 10 NWLR (Pt. 675) 312
where the Supreme Court held that the interest alleged DY @
plaintiff must be real and substantive, and not superficial of merely
maginary. Counsel submitted that the interests asserted DY th?
Applicants are at best superficial and imaginary, and urged this

Court not to exercise its discretion in favour f the Applicants.

Learned counsel further contended that the balance of convenience

n respect of the application does not lie with the Applicants. He

argued that the onus rests squarely on an Applicant to establish
that the balance of convenience tilts in his favour before the Court
can grant the relief sought.

Counsel maintained that the Applicants have failed to discharge
this burden, as both their affidavit evidence and
nrnTn

=

written address



are bereft of any materia| averments demonstrating how the

balance of convenience could favour them.

[t was further submitted that an undertaking as to damages is a
mandatory equitable requirement for the grant of the application,
and that it is incumbent on an Applicant to place before the Court
credible evidence of financial capacity to honour such undertaking

If the injunction is later found to have been wrongly granted.

In support, learned counsel cited the case of: Oyesola v.
Nnebedum (1992) 3 NWLR (Pt. 299) 315 at 344, where it
was held that failure to provide particulars of financial position or

an undertaking as to damages is fatal to such an application.

Counsel submitted that a careful examination of the supporting
affidavit reveals that the Applicants neither furnished particulars of
their financial standing nor gave any undertaking as to da

mages,

and that on this ground alone, the application s liable tq b
e

dismissed.
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. ated, and
5rqued that the claims are speculative, unsubstantiate

eqally unsustainable.

irante’ cesses
e further contended that the Applicants’ resort tO the pro d
N an
of this Court is for the purpose of harassment, irritation,
dici | the
sbstruction of the lawful discharge of judicial functions and

<ame constitutes a flagrant abuse of court process:

Counsel relied on the case of: Ikine v. Edjerode (2001) 18
NWLR (Pt. 745) 446, where it was held that any Process
employed for an improper purpose, particularly to annoy Or
orejudice the opposing party, amounts to an abuse of judicial

process, and urged this Court to hold that the present application
is a classic example of such abuse.

APPLICANTS' REPLY

Learned counsel to the Applicants submitted that the 1st
Respondent, in paragraph 3.1 of his Written Address wrongly
contended that the Applicants had woefully failed to disclose any

good, arguable, or sustainable ground to warrant the

. indulgence
of this Court by way of leave to appeal against the decision gf h
of the

trial Court. Counsel argued, on the contrary, that
and 17 of the proposed Notice and Grounds of Appeal ¢
al Clearly ra;
ISe
of jurisdiction of

grounds 15, 16

and disclose the fundamental issue of |3 k
C

the

14
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nal Industrial Court to entertain any action hordering on Of
sited that such

ns or decisions

¢ the. Federal

ming the appointment of Judges. He Ppo
matters fall within the realm of administrative actio
of the National Judicial Council, an agency ©
Government, and therefore lie within the exclusive ]

the Federal High Court pursuant to Section 251(q) @
Constitution of the Federal Republic of Nigeria, 1999 (as amended).

urisdiction of

nd (r) of the

Learned counsel further submitted that this legal position finds firm

support in the case of: Ayoola v. Baruwa (1999) 11 NWLR (Pt.
628) 595 at 611, paragraphs D-F, which he urged this Court

to take cognizance of and be bound by.

He added that Section 230(1)(s) of the 1979 Constitution was re-
enacted and entrenched as Section 251(r) of the 1999 Constitution
(as amended), and contended that the decision of the Court of
Appeal in Ayoola v. Baruwa (supra) is binding on the National
Industrial Court, thereby divesting it of jurisdiction to entertain the

subject matter of the suit and, by extension, the present a
relating to the appointment of Judges. ppeal

Counse! further contended that the issue of lack of iy
raised in the grounds of appeal is substantial ang Jurisdiction
constitutes
an

o\ ! | b4 (i
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sxceptional circumstance sufficient to warrant the grant of leave to

appeal sought by the Applicants

Finally, learned counsel submitted that this Court'is under a duty

to grant the injunction pending appeal in order to preserve the res

of the litigation in the pending appeals, namely Appeal Nos.
CA/OW/280/2023, CA/OW/281/2023, CA/OW/298/2023 as well as

the proposed appeal for which leave is sought in this application.

SUMMARY OF THE SUBMISSIONS OF THE 2nd
RESPONDENT'S COUNSEL

Learned counsel to the 2nd Respondent submitted that the answer
‘0 the poised question is in the affirmative. He contended that the
Applicants have failed to disclose any good or arguable case that
“ould entitle them to the grant of leave to appeal against the
decision of the trial Court. Learned counsel added that the

9Pplication‘is an abuse of the process of this Court.

He submitted further that the law is settled that the equitable relief
of interlocutory injunction must be refused in al| Cases where the
“Onditions precedent have not been satisfied. Counsel relieq on the

Case of- Obeya Memorial Hospital v, A.G,, Fe
7 SCN3 103, |

Sration (1987
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iunction will

Iy be granted to support an existing legal right, and that the
d condition

eferred to

Jnseél argued that an application for interlocutory inj

-ablishment of such a right is a sine qud non an
1rL{,LdLﬂt for the grant of the relief. Learned counsel r
the case of: Adenuga v. Odumeru (2003) LPELR- -24860 (SC)

at pages 18-19.

Learned counsel further submitted that the onus lies on the
Applicants to show that the balance of convenience is N their
favour. He relied on an earlier the decision of this Court in the case
of: ACB v. Awogbiro (1991) 2 NWLR (Pt. 176) 711 at 719.
Counsel contended that the Applicants failed to discharge this
burden, as they made no averments in their affidavits nor

~ddressed in their written address how the balance of convenience
favours them.

He posited that another crucial factor in the consideration of an
application for injunction is the undertaking as to damages and the
applicant’s ability to meet such undertaking. Counsel submitted
that it is incumbent on an applicant to place before the Court
evidence of its financial capacity. However, in the instant case, the
Applicants neither gave any undertaking as to damages nor

orovided particulars of their financial position
or how they i
. Y Intend

17



o meet such undertaking. He urged this Court to refuse the
application on this ground alone, relying on the case of: Oyesola

v. Nnebedum (1992) 3 NWLR (Pt. 229) 315 at 344.

Learned counsel further submitted that an applicant must show the
ikelihood of irreparable damage before an injunction can be
granted. He argued that the Applicants failed to demonstrate any
rreparable damage occasioned by the 2022 judicial exercise or
how the conduct and conclusion of the 2024 appointment process
of judicial officers in Abia State would cause such damage. Counsel

relied on the case of: Nwaubani V. A.G., Abia State (2020) 11
NWLR (Pt. 1735) 267 at 296, paragraphs A—-H.

Counsel contended that the improper use of the judicial process of
this Court to irritate and-annoy the Respondents, as evident in the
instant application, amounts to an abuse of court process. He

eferred to the case of: Ikine v. Edjerode (2001) 18 NWLR (Pt
745) 446.

learned counsel submitted that the application is fri

d Lol | rivol
annoying, irritating, and vexatious, and he thereby y o
10 strike it out. -

this Court
APPLICANTS’ REPLY

18



Learned counsel to the Applicants submitted in reply to the written

address filed by the 2nd Respondent, particularly his submission at

the conclusion thereof that the proposed Grounds of Appeal do not
disclose any good or arquable issye to warrant the grant of leave
sought by the Applicants. Learned counsel submitted, on the
contrary, that Grounds 15, 16 and 17 of the proposed Notice and
Grounds of Appeal Clearly raise and disclose the fundamental issue
of lack of jurisdiction of the National Industrial Court to entertain
any action bordering on or concerning the appointment of Judges.
He argued that such matters fall within the realm of administrative

action or decision of the National Judicial Council, the 3

Respondent, an agency . of the Federa| Government,

and
consequently fall within the exclusive jurisdiction of the Federal

High Court pursuant to Section 251(q) and (r) of the Constitution

of the Federal Republic of Nigeria, 1999 (as amended). He relied
n this wise on the case of: Ayoola v. Baruwa

(1999) 11 NWLR
(Pt. 628) 595 at 611, paragraphs D-F,

He further submitted that Section 230(1)
Constitution was entrenched and re-enacteq 3

S Section 251(r) of
the 1999 Constitution (as amended), ang C

Ontended that the

decision of this Court in the case of: Ayoola v
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. it, the
of jurisdiction to entertain the subject matter of the suit,

' t
subject of the proposed appeal, which concerns the appointmen
of Judges.

\earned counsel also posited that the issue of lack of jurisdictio
i IS

of the trial Court, as raised in the proposed Grounds of Appeal,

substantial in nature and constitutes an exceptional circumstance

sufficient to warrant the grant of leave to appeal as sought by the
Applicants.

Finally, learned counsel submitted that this Court has a duty to
grant the injunction pending appeal in order to preserve the res of

the litigation in the proposed appeal for which leave is sought to
fle in this application.

SUMMARY OF THE SUBMISSIONS OF

THE 3™
RRESPONDENT'S COUNSEL

“earned counsel to the 3rd Respondent submitted that the Issue

before this Court ought to be resolved in the Negative Counse|

“Ubmitted that the instant application js incom

petent: IaCk i
merit, 'Ng in

and unknown to law.



- ision of the Apex
sner method. Learned counsel relied on the decisio .
o ice V.
ourt In the case of: Inspector General of Poli

5 at page
producing Nigeria Unlimited (2018) EJSC Vol. 9
76.

.earned counsel further contended that neither the extant Rules of
this Court nor those of the National Industrial Court, nor any other
Known law, permit the Applicants to combine or lump an

application for injunctive relief with an application seeking leave to

appeal against the Judgment of the National Industrial Court.

He argued that it is alien to both the Court of Appeal Rules, 2021
and the Nationa| Industrial Court Rules for g

Party to seek an
njunctive order in the same application whereijn

leave to appeal is
0ging sought. According. to learned counsel, th

€ injunctive relief
contained in the instant application is Clearly an

Ndirect attempt to
stay the judgment of the trial Court,
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awful step would have been to file a separate application for stay
of execution of judgment before this Court, and not to smuggle an

injunctive relief into an application for leave to appeal.

earned counsel further submitted, still assuming without
conceding, that even if the application were competent, It
~onetheless lacks merit. He argued that the Applicants failed to
exhibit any of the notices of the alleged appeals referred to in the

supporting affidavit attached to their Motion on Notice.

He contended that the purported proposed Notice of Appeal does
ot disclose any good, substantial, or arguable grounds of appeal

capable of entitling the Applicants to the grant of leave to appeal
against the decision of the trial Court.

With respect to the injunctive relief sought, learned counsel

<ubmitted that the Applicants failed to satisfy the settled legal
eauirements for the grant of injunction as laid down by the Apex
court in the case of: Obeya Memorial Hospital v. A.G

Federation (1987) 7 SCNJ 198.

He argued that the Applicants did not demonstrate the exiStence
of any legal right nor how they would suffer o
irredeemable damage if the application is refused. Lesrned c or
2dded that the appointment of judicial officers is 5 o _OUNSeI
Ntinuoysg

22
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Aercise and that the juent
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Ap
PPlicants can cubst

wercise. always apply In @

counsel further subm - '
OMitted tha the suspended 2022 exercist was

arred Dy corry .
pt DraCtlces and that the trial Court had pro pch

pdra

-~ ™ “\
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Cikd &
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2022 exercise was Stalled did not vest any ‘693‘ right in ¢
Applicants. He contended that no legal right can be founded 0N O

7ow from an InconC]USIVe exercise tainted by corrupt praCthQS as
sronounced by the Court,

ap=1d

_eamned counsel also submitted that the Applicants failed t show
that the balance of convenience tilts in their favour, @ prerequisite
for the grant of injunctive relief. He relied on the case of: ACB V.
Awogbiro (1991) 2 NWLR (Pt. 176) 711 at 719.

He further argued that'the Applicant failed to give any undertaking
a5 to damages in-their supporting affidavit, should the application
eventually turn out to be frivolous. Learned counsel submitted that
this omission—alone is sufficient to warrant a refusal of the
application, relying on this position on the case of: Oyesola v.
Nnebedum (1992) 3 NWLR 315 at page 344,

Learned counsel finally contended that the application constitytes

any abiss of judicial process, as the Applicants are using same to

23



hold the appointment of judicial officers in Abia State to ransom.
He urged this Court not only to dismiss the application but also to

rebuke the conduct of the Applicants.

Learned counsel submitted, on the strength of the arguments
canvassed and authorities cited, that the application lacks merit

and urged this Court to dismiss same with substantial costs.

APPLICANTS' REPLY

_earned counsel to the Applicants submitted in response to the 3rd
Respondent’s contention that the present application is unknown
to law, that the said submission is misconceived. He argued that
the application is firmly grounded in the constitutional provisions
requiring the leave of this Court to appeal against the judgment of
the National Industrial Court.

_earned counse! further submitted in answer to paragraph 2.8 of
the 3rd Respondent’s counter-affidavit, wherein it was alleged that
the proposed Grounds of Appeal disclose no good or arguable issue
to warrant the grant of leave, that the said contention is untenable.
He contended that Grounds 15, 16, and 17 of the proposed Notice
and Grounds of Appeal clearly raise and disclose the fundamental

issue of lack of jurisdiction of the National Industrial Court to

24
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matters properly fall within the € o
oy r) of the Constitution

High Court by virtue of Section 251(a) and (
+f the Federal Republic of Nigeria, 1999(@S amended).

_earned counsel added that the above legal position finds support
- the case of: Ayoola v. Baruwa (1999) 11 NWLR (Pt. 628)

595 at 611 paragraphs D-F, which was commended to this
Court for guidance.

He further submitted that Section 230(1)(s) of the 1979
Constitution was re-enacted as Section 251(r) of the 1999
Constitution (as-amended), and that the decision in the case of:
Ayoola v. Baruwa (supra) remains binding on the Nationa.l

T ——_—
ustrial Court, thereby divesting it of jurisdiction to entertain the

subject | '
) r.natter of the suit, the subject of the present applicati
and relating to the appointment of Judges B

I .
n conclusion, learned counsel submitted that the

urisdiction raised i ISsu
Jurisdiction raised in the proposed ol 6 e of lack of
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al iS Substantial
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jnd constitutes an exceptional circumstance sufficient t0 warrant
the grant of the leave to appeal being sought by the Applicants:
RESOLUTION

I have scrutinised the record before the Court in the Matter of this
application, that is, the affidavit evidence, the exhibits attached
thereto, the subsisting judgment of the National Industrial Court
delivered on 26 July 2024, and the written submissions of the

earned counsel for the respective parties in support of and
opposing the application.

The Applicants’ case, as disclosed on the face of the motion, the
supporting affidavit and Exhibits CA1, CA2 and CA3, rests on two
central assertions. The first is that they were shortlisted and
nterviewed in the 2022 judicial appointment exercise and therefore
nossess a protectable interest in the outcome of that exercise. The
second is that the failure to appeal within time was occasioned by

the non-hearing of an earlier application for leave allegedly filed
within thesstatutory period.

On the firstassertion, the supporting affidavit admits with
‘ ' out

qualification, that no appointment emanated from, the 2

0
exercise. Paragraphs 9, 10 and 11 of the affidayit do not 3 .
Ssert that

any recommendation was made by the National Judicia C
o _ ouncj| to

£h
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ihe Governor, nor that any appointment was concludE‘-d' what 15
e AP

gether with

as_c,erted is that interviews were conducted and that th pucantS

" altn r :
awaiting the result”, This assertion must be read to
t of the national

nt, the

are
exhibit CA1, the certified true copy of the judgmen

ndustrial Court. At paragraphs 133 to 135 of that Jud9™>

t evidence hefore it,

trial Court made a clear finding, on the affidavi
tage Of NJC interv

that no candidates emerged for recomm ment,
y of the particlpants in the
e. The

rt that

that the 2022 exercise was stalled at the s e

endation for appoint
and that no vested right accrued to an

exercise. That finding subsists and ha
Applicants” affidavit before this Court does not controve

findings with any documentary showing  any

s not been cet asid

evidence
e is no letter, NO minute,

strument exhibited
of a vested

recommendation or appointments. Ther
no NJC communication, and no gubernatorial in
ontradict the trial Court’s conclusion. The assertion

to C
re stands unsupported on the record and remains a

right therefo

bare allegation.

The Respondents, in their respective counter-affidavits, expressly

denied that the Applicants possess any vested or enforceable right
arising from the 2022 exercise. They relied on the same f g
| act

premise articulated by the trial Court, that the process d ual

SS did no

culminate in any appointment. That denial
wWas not di
| Splaced b



idavi l
wy further affidavit evidence from the Applicants: The lega

: . g
onsequeNCe of this state of the record is that the Apphcants hav
jled to establish, even prima facie, the existence of @ legal 13

; r an
spable of being protected by either leave tO appeal ©
junction pending appeal.

he Applicants placed heavy reliance on Grounds 15, 16 and 17 of
ne proposed Notice of Appeal in Exhibit CA2, contending that they
aise the issue of lack of jurisdiction of the National Industrial
ourt. A careful reading of those grounds ShOWS that they
hallenge the competence of the Attorney-General of Abia State
he 15 Respondent to institute the suit and the jurisdiction of the
rial Court over matters touching on judicial appointment. HOWEVET,
‘e subsisting judgment of the trial Court expressly addressed both
ssues which are on the originating summons and affidavit evidence
pefore it, finding that the action concerned the interpretation and
application of constitutional and statutory provisions relating to
employment and appointment processes, and that the 1t

Respondent sued-in his official capacity as Chief Law Officer of Abia

State. Those findings are matters of record. Jurisdiction s

determined by the claims and pleadings of the claimant and th
e

jurisdictional facts disclosed therein- see the caseg of- Gold
' Mark

Nigeria Limited v. Ibafon Company Limjteq (2012
) 10
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1962)
'ﬁft 1308) 291 and Madukolu V- kemdi™ :.fﬁda\»'it
R 341. Th ' o
2 e A howr
pplicants have not 3 the absence

mnceor exhibits, that those findings were made in

of juﬁd‘ﬁonal facts or in disreqard of the Origmatiﬂg processes.
at this stage, the proposeq grounds merely seek ¢t0 reoper
onclusions lready reached, without pointing to a"Y gocument
Jdmitted facts on the record that were ignored of misconstrued by
the trid! Court. Standing alone, that does Mot amount O the
disclosure of @ good ang arguable issue ‘within the meaning

equred for te grant of leave to appeal.
ez-;:reae:;:izzz:nf:rI::\Ilav, the affidavit evidence admits that 'a|.'\
o oy ik s app;?c::s filed on .16 August 2024. Exhlbl‘t
widence shoming any sieg tallf;. 1:T:ere is, however, no .afﬁdawt
nove the Court to hear it within timeefTehafter- by the Applicants to
. | . I'nere is no letter requesting
acce‘Ierated hearing, no proof of service issues, and n
.xglanatjon as to why the Applicants waited until after the; statut 0
€rod elapsedbefore bringing the present applicat utory
espondents denied that the delay was excusable ang ion. The
@t the Applicants were indolent. On the state of thCOntended
vidence, the explanation for delay remains mcom;:tfﬁdavit
€ and

npersuasive. This Court is left with an admission that ti
lme laDS(arﬂ
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concrete material xplaining why it did without remedi

for injunction pending appeal is entirely dependent O
the estab“'-"hme“t of a legal right and the likelinood of frreparableé
harm. The affidavit evigence asserts that if the 2024 appointment
exercise proceeds, the subject matter of the appeal will D€
destroyed. That assertion is contradicted by the subsisting
judgment, which found that the 2024 exercise is a fresh process
and not a continuation of the 2022 exercise. That finding is on
record and remains binding for present purposes. The Applicants
did not exhibit any document showing that the 2024 exercise was
restricted to the same vacancies in a manner that would legally
extinguish any concluded right of theirs. Furthermore, it is not
disputed on the record that fio undertaking as to damages was
given in the supporting affidavit. That omission was specifically
raised by all the Respondents and was not responded to by any
further affidavit evidence to contradict the VEry germane condition.

The legal consequence is unavoidable, As stateq by the Apex Couyrt

in the case of: Mufutau Akinpelu v. Ebunola Adegbore (20 0 8)
10 NWLR (Pt. 1096) 531, | " |

30
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order for an interlocutory injunction should be made

notice un‘ess the applicant gives a satisfaCtOI'Y
; ndertaking as to damages.”

in the aDsence of such an undertaking, the equitable relief sought
cannot be granted.

e argument of abuse of process was raised by the Respondents
o the basis that the Applicants are seeking, by interlocutory
orders, to halt a constitutionally sanctioned appointment process
«hile relying on an interest or right which the trial Court found to
se non-existent. While the affidavit evidence does not require this
Court to make a positive finding of mala fides, the record clearly
supports the conclusion that the Applicants are attempting to
oreserve, by interim orders, a position which the subsisting
judgment has already held not to confer any enforceable right.

That circumstance further weakens, rather than strengthens, their
application.

I have also considered the contention that an appeal includes an
application for leave to appeal. That proposition, even if accepted,
does not advance the Applicants’ case on the record. The issue
here is not whether leave can be sought, but whether the

conditions for its grant have been satisfied. On the affidavit
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nce and exhibits, T hold that the conditions have N0

t been

jed. In sum, every material plank of the Applicants’ €3> rests

ertions that are either expressly denied by the Respondents

 contradicted by the subsisting judgment of the tri
displacing

sone is supported by documentary evidence capable of

those denials or findings.
scretionary; It
ised at large

upon the

Aithough the reliefs sought in this application are di
ust be emphasised that judicial discretion is not exerc

or on the basis of sympathy, but judicially-and judiciously,
etion only

é3cts and circumstances placed pefore the Court. Discr
exhibits,

t has, by affidavit evidence and

arises where the applican
him to the Court’s

laid a proper factual foundation entitling
indulgence. As stated in the case of: Okon Bassey Ebe v.
Police SCER[2008] SC.141/2005, judicial

Commissioner of

discretion  must he “founded upon the facts and

circumstances presented to the court from which the court

must draw @ conclusion governed by law and nothing

else.”

In the present case, the Applicants” affidavit evidence does not

ectablish any vested or enforceable right arising from the 2022

2l appointment exercise, nor does it controvert the subsisti
ing

AFrnT
i

N\

judicl
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ndings of the trial Court that no such right accrued. The
sxplanation for delay is incomplete on the record, and the equitabl:
conditions for injunctive relief, including an -undertaking as t
damages, are altogether deficiently ~absent. In  thest
circumstances, there is no factual or legal basis upon which thi

Court’s discretion can be exercised in favour of the Applicants.

For the foregoing reasons, derived strictly from the pleadings
affidavit evidence, exhibits and the subsisting judgment of the tria
Court, the sole issue for determination is resolved against the
Applicants and in favour of all the Respondents. Consequently,
also hold that this application is entirely bereft of merits, it fails anc

[ dismiss it accordingly.

I abide by the order of costs made in the leading ruling of my
learned Brother; Ntong Festus Ntong, JCA.
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APPEAL NO: CA/OW/300M/2024
MOHAMMED LAWAL RBUBAKAR, ICA.

' have read the draft Ruling of my learned brother NTONG F.
NTONG JCA, and | agree with the reasoning and conclusion

that this is a frivolous application lacking in merit. The Applicant
woefully failed to satisfy the conditions for the grant of the
Application of this nature. It'is hereby dismiss.

[ abide with the cost of N3,000.000 (Three Million Naira)
against the Applicants.and in favour of the 1%, 2"d and 3™

Respondents.
{

LT ek - ko

MOHAMMED LAWAL ABUBAKAR
JUSTICE, COURT OF APPEAL
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