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TheNigerialrawyeral zoainst the judgment of the Court of Appeal, Abuja
Diviaion delivered on the 4% day of December, 2020 Coram: Stephen
idah, Yergeta B. Nimpar and Elfrieda O. William — Dawodu JJCA which
giemissed the eppeal of the Appellant in appeal number:
CA/A/111/2019.

The 1% Respondent commenced garnishee proceedings against the
Appellant vide a motion ex parte in the Federal High Court (trial Court)
in a bid to enforce the judgment obtained against the 2™ - 4t
Responcents in Suit No: FHC/ABJ/CS/156/2018 delivered on
10/10/2018.
On the 10" day of December, 2018, the trial Court granted a Garnishee
Order Nisi which in effect directed the Appellant to show cause why it
should not pay the sum of N50,000,000.00 (Fifty Million Naira Only)
peing the judgment sum awarded against the 27 — 4th Respondents
and the matter was adjourned to 11 January, 2019. The Appellant
upon being served with the order nisi filed a 9 paragraph affidavit to
show cause on 7" January, 2019 disputing liability, to wit: that it
maintained no account(s) in the name of the 2" — 4% Respondents. The
1 Respondent filed no counter affidavit to controvert or challenge the
Appellant’s position. The trial Court in its ruling delivered on 21
January, 2019 however rejected the Appellant’s affidavit to show cause
on the ground that it was filed out of time and no step was taken to
reqularize it. It then proceeded to pronounce the garnishee order
absolute. Dissatisfied with the trial Court's decision, the Appellant
appealed to the Court below vide a Notice of Appeal filed on 6%
/.268.2

.2021 2 ClL€
2 TIELEN MORONKE) OGUNWUMIT. J5C
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Théﬂqagriag%ygpw containing three grounds of appeal one of which
compzined of lack of jurisdiction of the trial Court to entertain the
garnisnee matter in the first place on the ground that consent of the
Atterney-General of the Federation was not sought and obtained before
the garnishee proceedings were commenced which is a statutory pre-
congition for assuming jurisdiction over the matter.

In its judgment delivered on 4" December, 2020, the Court below
agreed with the Appellant’s contention and held in effect that the trial
Court was in error when it held that the Appellant’s affidavit to show
cause was filed out of time there being no law specifying the time the
Appellant should show cause. The Court below however, invoked
Section 15 of the Court of Appeal Act to consider the cause shown by
the Appellant and held that it was not satisfactory, and that pursuant
to Section 124 of the Evidence Act, 2011, it took judicial notice of the
fact that the 2™ — 4% Respondents were MDAS (Ministries, Departments
and Agencies) whose accounts were warehoused with the Appellant
under the Federal Government Treasury Single Account Policy. Turning
to the issue of lack of jurisdiction occasioned by the absence of consent
of the Attorney-General of the Federation, the Court below held that
where the judgment debtor was not disputing the judgment debt,
Appellant being a garnishee had no business contesting the trial Court’s
jurisdiction.

Consequently, the Court below held that it found NO reason to void the
trial Court’s grant of the Garnishee Order Absolute and therefore
dismissed the appeal. Dissatisfied with the decision of the Court below,

SC.CV.268.2021 3 HELEN MOROKRE) OGUKRWUMIIU. JSC
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TheNigeriaLawyer

tnz  oellent by Notice of Appeal containing four grounds of appeal
fled ¢n 12 Januery, 2021, thereaftar appealed to this Court.

in th: Appeilant’s brief settled Ly Babajide Babatunde, Esq., the
Appellant distilled four issues for determination as follows:

1. Whether the lower Court was right to hold that a
garnishee cannot raise absence of jurisdiction where the
judgment debtor is not contesting the judgment sought
to be enforced. (Distilled from ground 1 of the Notice of
Appeal).

2. Whether the lower Court cught to have invalidated the
garnishee order absclute pronounced by the trial Court
without consent of the Afttorney-General of the
Federation which is a condition precedent for exercising
jurisdicticn over the garnishee proceedings. (Distilied
from ground 2 of the Notice of Appeal).

3. Whether the lower Courl was right in invoking its powers
under Section 15 of the Court of Appeal Act and Order 20
Rule 11 of the Court of Anpeal Rules, 2016 to determine
the garnishee matter. (Distilled from ground 3 of the
Notice of Appeal).

4. Whether the lower Court was right or justified in relying
on Section 124 of the Evidence Act, 2011 to reject
Appellant’'s denial of having accounts in judgment
debtor's names and to [old that judgment debtors are

MDAs (Ministries, Departiments and Agencies) whoese
SC.CV.268.2021 4 TELEN MOROKKE) OGUNWUMIY, J5C
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TheNigenal2¥98hts are with Appeliant under the Federal

wovernment Treasury Single Account Policy. (Distilled
{rom ground 4 of the Notice of Appeal).

In the 1 Respondent’s brief settled by Eko Ejembi Eko, SAN, the 1%t

Respondent distilled 3 issues for determination as follows:

L. Whether the Court below was right when it held that the
Appellant is not a public officer in the context of the
appeal and as such the consent of the Attorney-General of
the Federation was not required for attachment of funds
in its custody in the garnishee proceeding.

2. Whether the lower Court was right in relying on Section
124 of the Evidence Act, 2011 to reject Appeliant’s denial
of having accounts in the names of the judgment debtors
and to hold that the judament debiors are MDAs
(Ministers, Departments znd Agencies) whose accounts
are with the Appellant uncer the Treasury Single Account
Policy.

3. Whether the Appeliant has shown sufficient reason why
the Supreme Court should set aside the concurrent
judgments of both the trizl and the Appellate Court).

In the 2" — 4% Respondents’ brief settled by Akin Adewale, Esq. both
Issues distilled are similar to issue 2 of the Appellant and issue 1 of the
1 Respondent. Learned Counsel for the 2" — 4 Respondents filed a
brief which showed that their interests align with that of the Appellant

and the brief for all intents and purposes attacks the judgment of the
SC.CY.268.2021 5 HELEN MOROKRE) OGUNWUMITL. JSC
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TheNigeriaLawyer o .
Courc pelew in suppoit of the Appellant. The law does not allow the 2n¢

- 4% [Rezpondants to take such a stznd. A Respondent’s brief may only
suppert the judgment appealed against. It is a well established principle
of law that the primary duty of a Respondent in an appeal is to support
the judgment/decision of a lower Court appealed against. Where a
Respondent is not comfortable with a finding, but not the entire
judgment, on a point he considers fundamental, he can challenge same
by filing a Cross Appeal. Generally, where the Respondent supports the
judgment but wants it affirmed on other grounds than those relied on
by the Court below, he must file a Respondent’s Notice. See HUSSAINE
ISA ZAKIRA v, SALISU DAN AZUMI MUHAMMED & CRS (2017)
LPELR-42349 (SC); CAMEROCHK AIRLINES v. OTUTUIZU (2011)
4 NWLR (pt. 1238) pg. 512; KAVILI v. YIIBRIK (2015) LPELR-
24323 (SC). However, in the Supreme Court there is no window to file
a Respondent’s Notice. Thus, in this Court, the Respondent can only file
a Cross Appeal.

Inthe circumstances, the 2™ - 4" Respondents’ brief not having fulfilled
any of its purpose by being a Cross Appellant’s brief, while opposing
the judgment of the Court below, is hereby struck out.

In the lead judgment, issues 1 & 2 as formulated by the Appellant in
this appeal were discountenanced and struck out. This position in the
lead judgment was predicated on the finding that the said issues were
incompetently raised at the Court below and in this Court having not

been raised as a procedural issue at the trial. As set out above, issues

SC.CV.268.2021 6 TELEN MORONKEJ OGUNWUMIIU. 18C
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L X 2 in the Appellant’s brief relate to the question as to whether the

srniscea proceedings at the trial Court was competent on account of

5 | utd, g

e
1

tne 1¢ Respondent’s failure to seek and obtain the Attorney-General of
the Federation’s consent before commencing the proceedings. From the
record of anpeal, Mr. Eko, Esq., (as he then was) argued the motion ex
parte for Carnishee Order Nist on 10/12/18 at the trial Court. In the
course of his written address in support of the motion, he raised the
issue himself following which the trial Court granted the Order Nisi. On
page 10 — 11 of the Record, Mr. Eko in the written address stated as

follows:

"Recent authorities of the apex Court of the land have also
held that in a garnishee proceedings where funds of
government agencies such as the judgment debtors are
soughi o be garnished the consent of fhe Afiorney-
Generaf of the Federation is rio fonger a prereqguisite s
the Court hefd thai the relationship that exists Leltvreen

the CBH and governmeri agernicies is merefy that of
Banker customer relationship and as such the funds in

custody of the banker can be garnished fo fuliil a

judgment debt via garnishice proceedings. See CENTRAL

BANK COF NIGERIA v. INTERSTELLAR COMMUNICATIONS

& ORS (UNREPORTED) at PP.46-77, the Supreme Court

per OGUNBIYE JSC”.

SC.CV.268.2021 7 HELEN MORONRE OGURWUMIU, J&C
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TheNigeriaLawyer
My, Sio also made this point orally &s recorded by Tsonho J. (as he then
was) in che proceedings on the Order Nisi held on 10/12/18 on page 35

of the Record. His words were:

“In meling this applicaticn, we wish to emphasize that
the Central Banl of Rigeria in the circumstances is only
scting as a Banler in a Banker-Customer relationship and
the consent of the HAGF is required for the enforcement
of Judgment. We rely on the case of CBN vs INTERSTELLA
CONMUNICATION & ORS.” (Unreported) per Ogunbiyi
JISC

However, the learned trial Judge did not at any point in the Ruling on
the Order Absolute give an opinion on that point. The ruling was based
on the fact that the affidavit to show cause was out of time and
consequently had to be discountenanced. Tsoho J. (as he then was)

stated as follows:

"I therefore endorse the submission of Eko Ejemnbi Eko
Esg. of Learried Courisel for the Applicant thai the
Garnishee’s Affidavii To Show Czuse was filed welf
outside the time sitipuleied by the Rules of Court., As no
step has been taken fo regularize same, it is incompetent
and disregarded in ifiis proceedinics. iIn efiect &he
averments in the affidzvit in suppost of the Applicant’s
Motion Exparte for Garnishee Order Nisi is deemied nof
contested”,

SC.CV 268.2021 8 HELEN MORONKEN OGUNWUMIY, JSC
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TheNigerialayiyer! Court issued the Garnishee Order Absolute on 21/1/2019,
& agpellant filed a notice of appeal wherein it raised the issue of the
faiiure of the Respondent to obtain the AGF's consent before the
gernishee proceedings was commenced in its Ground 3 on pages 45-
50 of the record in the said notice of appeal. Issues were joined by the
parties in their respective briefs of argument filed at the Court below
on this point. Appellant’s issue 3 in its brief at the Court below was
formulated from this Ground 3 while the 1%t Respondent’s issue 2 was
predicated on the said Ground 3. None of the Respondents at the Court
below objected to the competence vel non of the said issue 3 as
formulated in the Appellant’s brief or the said Ground 3 in the Notice of
Appeal against the trial Court’s decision. Accordingly, the Court below
Went on o determine the issue in a manner that made it< opinion
inchoate on the specific point submitted to it by the parties for

determination as follows:

i the insiant case, it is noi on record Ehat the judgrment
creditor or jisdgrnent debior are fighting the judgment debt or
eppeal, Where the judgment debicr does fI0¢ Fight the
judgment cn appeal, the gariishee whose role is only fo keep
the money of the appelfant canmnoi rajse issues in the
enforcement to challenge the enforcemerni procedure adopted
Ly the judgment creditor. In ihat circumstance i€ [s not the
Lusiness of the garitishee fo plead that the trizl Court Bas no

Jurisdiction because the fiat of the Atioriiey Gerneral wss riot

SC.Cv.268.2021 9 HELEN MORONKE) OGUHWTIMIIL, 15C
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ThengerlaLawyer s I
cllened befere the enforcerrent of the judgrmerit given

F R | (o AN - 4
coeinst g juagimernt debtor”,

However, the correct finding of the Court below was not the specific
point put before it,

Before this Court in this appeal, none of the Respondents have objected
to the competence of issues 1 & 2 in the Appellant’s brief before the
Court which is predicated on Ground 2 of the Notice of Appeal which
has been struck out in the lead judgment. Both parties have joined
issues on this point in their briefs herein. No doubt, ab initio, it is
important to point out that it has always been the position of the
Nigerian Courts to adopt the adversarial mode of jurisprudence in the
determination of disputes submitted to it. The Court does not make a
habit of making out a case on behalf of any side. Rather, it focuses on
and resolves the issues presented to it by the parties. See SODIPO v.
LEMNINKAINEN & ANOR (1286) LPELR-3087 (SC), EHOLOR v.
CSAYANDE (1892) LPELR-8C53 (SC).

As none of the parties argued that issues 1 & 2 in the Appellant’s brief
before us were incompetent, I think it would amount to a breach of the
Appellant’s right to fair hearing to discountenance and strike out the
said issues without giving it an opportunity to defend their competence
at least at the hearing of this appeal. See CHITRA KNITTING v,
AKINGBADE (2016) LPELR-4043 (SC).

SC.CV.268.2021 10 HELEN MORONREI OGUHWUMITL, ISC
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TheNigeriaLawyer. : i : : ; : .
g#s . pointed out earfier, these iszues were first raised by the it

Respencent et the tricl Court when it sought the Garnishee Order Nisi.
I am therefore of the view that thay were competently raised at the
Court below and subsequently in this Court.

-

On a secend point of law, the Sheriffs and Civil Process Act is &
substantive law. The adjectival Lew attached to it is the Judgment
Enforcement Rules made pursuant to it. The Appellant is not
challenging the jurisdiction of the Court on this issue on the basis of the
procedural rules in the Judgment Enforcement Rules, but on the basis
of the substantive law as stated in Section 84 of the S&CPA. Failure to
adhere to substantive law in initiating an action even where not raised
at the trial Court can be raised as a matter of jurisdiction at any time in
the appeliate process. This is a matter of inherent jurisdiction to hear
the case without the consent of the Attorney-General which
tantamounts in law to the fact that the garnishee action is statute
barred by Section 84 of the S&CPA. Section 84 of the SRCPA debars by
a condition a right from being enforced and is not merely a rule or mode
of how to enforce the right. It is thus a substantive issue of jurisdiction.

Usually the issue of procedural jurisdiction when not raised timeously

can be ignored by the Courts while the issue of substantive jurisdiction

as envisaged by the very wordings of Section 84 of the S&CPA cannot

be waived. The question of defect in the procedure adopted by a party

is different from one of substantive law. See MOBIL PRODUCING v.

LASEPA & ORS (2002) LPELR-1887 (SC).

5C.CV.26B.2021 11 TELEH MOROKKE) OGUNWUMIU, JSC
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TheNigérigtsiwygeuld as a matter of policy strike out any issue of procedural

jursciction not timeously raised by any party as an attempt to over
reacr the other side when there appears to be no prior complaint on
the issue from the said adverse party. See A.G. KWARA & ANOR v.
ADEVEMO & ORS (2016) LPELR-41147 (SC), ADEGOKE

MCTCRS v. ADESANYA (1989) = NWLR (pt. 109) pg. 255.

The pesition in relation to procedural law is that where a statute gives
a party a benefit, he may waive it or the Court can presume he has
waived it thereby conferring jurisdiction on the Court to proceed with
the matter. Where there is tardiness to take advantage of a benefit in
a rule of Court, it is taken as waived and the Court will not allow the
party to raise the matter at will in future. That is not the position here,
I am of the view that issues 1& 2 being properly raised by the parties
in this Court should be determined by this Court and I will do so anen.

Issue 1 by the Respondent is subsumed in issue 2 raised by the
Appellant. 1% Respondent issue 2 has also been raised by the Appellant
In its issue 4. 1% Respondent issue 3 is an omnibus issue which speaks
to the general determination of the appeal.

In the determination of this appeal, I will consider issues 1 and 2 as
raised by the Appellant together while I will consider issues 3 and 4 as

distilled by the Appellant separately in view of the questions of law
posed therein.

] -~
SC-C‘H’.LUU.zoAl 1

(3%

HELEN MOROHKEN OGIINWTIMYZ, I8¢
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Lezrnec Appeliant’s Counsel in addressing the first two issues submitied
that tre Court below was in error when it held that a Garnishee was
not entitled to raise the issue of jurisdiction in garnishee proceedings
when the judgment debtor was not contesting the judgment that
pronounced the debt. Counsel submitted that garnishee proceedings
are separate and distinct proceedings although incidental to the
judgment that pronounced the debt, they are proceedings sui generis
with their own special procedure and there cannot be any point of law
as fundamental as the issue of jurisdiction. Counsel cited DENTON —
WEST v. MUQMA (2008) 6 NWLR (Pt 1083) £i8 at 442, and
CENTRAL BANK OF NIGERIA v. AUTO IMPORT EXPORT (2013)
2 NWLR (Pt. 1337) 78 at 125 — 126, NITEL PLC v. L.C.IC
(DIRECTORY PUBLISHERS) LTD (2009) 16 NWLR (Pt. 1167)
$56 at 387, OGIDI v. OKOLI (2014) LPELR-22925 (CA),
NWARKWGC v. YAR'ADUA (2016) 12 NWLR (Pt. 1209) 518 at
560, ELABANIO & ANOR v. DAWODY (2006) 6-7 SC 24 a2t 36.

Counsel further submitted that the Court below was wrong not to have
invalidated or voided the garnishee order absoiute pronounced against
the Appellant when the prior consent of the Attorney-General of the
Federation was not sought and obtained before the garnishee
proceedings was taken out. Counsel argued that it is beyond cavil that
garnishee proceedings are governed by the Sheriff and Civil Process Act
Cap S6, Laws of the Federation of Nigeria, 2004 hereinafter referred to

HELEH MORONKEN OGURWUMIL, 1SC

SC.0V.268.2021 i3
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zs the SXCPA, and Section 84 therein is very clear and unambiguous

\ith . 2gards to the procedure for attaching money in the custody or

under the centrol of a public officer in his official capacity or in custodia
Jegis in satisfaction of a judgment debt. Counsel submitted that by
virtue of Section 84 of the S&CP£, the jurisdiction of the trial Court
cannot be validly activated with a view to making garnishee orders for
the attachment of funds in the custody or under the control of a public
officer unless the prior consent of the relevant Attorney-General is
sought and obtained. Counsel cited ELABAN3C v. DAWODU
(SUPRA), FIDELITY BANK v. MONYE (2012) LPELR-7819 (SC),
MADUKOLU & ORS v. NKEMDILIM & ORS (1962) 2 SCNLR 341,
CENTRAL BANK OF NIGERIA v. KAKURI (2016) LPELR-41468
(CA), CENTRAL BANK OF NIGERIA v. INTERSTELLA
COMMUNICATIONS LTD (2017) LPELR-43240 (SC), (2018} 7
NWLR {Pt. 1618) 294,

Counsel further submitted that the Appellant within the context of
Section 84 of the S&CPA qualifies as a “public officer”. Counsel
submitted that the decision of the trial Court appealed against is a
Garnishee Order Absolute and the record before this Court is bereft of
the consent of the Attorney- General of the Federation granted to the

1% Respondent to initiate the garnishee proceedings against the

Appellant.

Learned Senior Counsel for the 1 Respondent submitted that the

Appallant i.e. the Central Bank of Nigeria for the purpose of a garnishee

SC.CV.268.2021 14 HELEN MORONKEjI OGURWUMIU, J&C
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TheNigeral.awyestands as a “banker” znd not a “public officer”. Counsel
arguzd thet from the provisions of Section 2(e) and Section 36(1) and
(3) of the Central Bank Act, it is clear that the Appellant simply plays
the role of a banker to the Federal Government that is; it receives and
disburses Federal Government moneys and keeps account thereof
among other duties, it also appoints other banks to act as its agents for
collection and payment of Federal Government moneys. These
obviously are the functions of a bank. This Court had also held in
BARCLAYS BANK OF NIGERIA LTD v. CBN (1976) LPELR-
751(SC) (P 15, para A) that:

“Bank is also defined as Central Bank of Kigeria and any

bank ficensed under the Banking Decree 1969."

Learned Senior Counsel for the 1% Respondent also contended that the
Appellant being a Bank must be subject to the same treatment/practice
applicable to commercial banks in the course of a garnishee
proceedings. Consequently, for the purpose of judgment enforcement
it cannot be recognized as a “public officer” under Section 84 of the
S&CPA. Counsel cited CBN v. INTERSTELLA COMMUNICATIONS
LTD & ORS (2017) LPELR-43240(SC) (pp. 72-81, paras B-D).
Senior Counsel for the 1t Respondent urged this Court to hold that the
Appeliant is net a public officer within the contemplation of Section 84
of the S&CPA for the purposes of a garnishee proceedings as to oust

the jurisdiction of the trial Court.

SC.CV.268.2021 15 HELEN MOROHKE] OGUNWUMIU, )SC
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TheNiger5EagHer the contention by the Appellant that the trial Court lacked
‘urisciction ab initio since the 1% Respondent had failed to fulfil the
condition precedent to activate its jurisdiction by seeking the consent
of the Afttorney General of the Federation, Learned Senior Counsel
argued that the Appellant’s Counsel completely misconceived the ratio
in CBN v. INTERSTELLA COMMUNICATIONS LTD & ORS
(SUFRA). Senior Counsel argued that in that case, this Court held that
the Appellant is not a “public officer” in the context of Section 84 of the
SRCPA. Senior Counsel argued that the CBN acts as a “"Banker” to
provide economic and financial advice to the Federal Government and
that the Central Bank also acts as a Banker to the Federal Government
funds with respect to government funds in its custody. Senior Counsel
also submitted that a community reading of Sections 1 (1) & (3), 287
and 318 of the 1999 Constitution (as altered), in conjunction with
Section 18 of the Interpretation Act puts it beyond any doubt that the
offices of both the Attorney General of the Federation, and the Central
Bank of Nigeria are amongst the authorities and persons referred to by
the provisions of the constitution to perform their duties/functions of
enforcing the decisions of the Federal High Court of the Federation and
the State High Courts without any other need to seek permission from
another authority. Senior Counsel argued that even if Section 84 of the
S&CPA applies, then the statute to the extent of its inconsistency with
the 1999 Constitution (as altered) being the grundnorm is null and void.
Learned Senior Counsel urged the Court to strike down as
unconstitutional the provisions of Section 84 of the S&CPA.

SC.CV.268.2021 16 HCLCH MORONKEI OGUNKWUMNT. I5C
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CFINION

My icrds, no doubt, garnishee proceedings though a method of
enforcement of money judgment are judicial proceedings properly so-
called since they have the features of any other judicial proceedings
which include an orderly presentation of evidence by parties in support
of their respective claims and eargument in support of particular
interpretations of the law after which the Court makes a determination

of the factual and legal issues.

There is no doubt that garnishee proceedings being judicial proceedings
stricto sensu and being separate from the proceedings that pronounced
the debt, the issue or question of jurisdiction inexorably comes to play
in the proceedings and it is irrelevant whether or not the judgment

debtor is contesting the judgment.

It is a well settled and fundamental principle of law that a Court must
have jurisdiction over any proceedings before it, otherwise it labours in

vain and all it does amounts to a nullity.
In SHELIM & ORS. v. GOBANG (2009) 5-8 SC (Pt. II} 174 @ 186,
this Court, per Fabiyi JSC, pungently reiterated the law thus.

"Iscue of jurisdicticn is very paramount and crucial. It can
be raised at any stage of the proceedings and even on
Appeal before this Court... Issue of Jurisdiction can be

raised in any form by any of the parties or suo metu by

SC.Cv.268.2021 17 HELEN MORONKEN OGURWUMIL, 1SC
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TheNigeriaLawgdicurt. See Westminster Bank Lid v. Edwards (1942) 1
W ER 470 a2t 474."

In ELABANIO & ANOR v. BAWODU (2006) 6-7 SC 24 36, this
Court while affirming its earlier decision in PETROJESSICA
ENTERPRISES LTD v. LEVENTIS TECHNICAL CO. LTD (1992}
NWLR (Pt. 244) 675 held as follows:

"It is quite clear from these decisions of this court that
where at any stage sufficient facts or materials are
available to raise the issue of jurisdiction, or that it has
become apparent to any party to the action that it can be
canvassed, there is no reason why there should be any
delay in raising it. In Petrojessica Enterprises Lid v.
Leventis Technical Co. Lid (1992) 5 NWLR (Pt. 244) 675
at 623, Belgore, JSC, put it plainty thus: Jurisdiction is the
very basis on which any iribunsl ties a case; it fs the
fiteline of all trials. A trisf withoui Jjurisdicéion is a nulfity
X000, This imporiance of jurisdiction is the reason wh Y it
can be raised at any stage of 5 case, be i¥ at the trial, on
appesl to Couri of Appes! or to this Court; afoiiiori the
COUIE can Suo motu rafse it. It is desitable fhaf Prefiminary
Objeciion be raised early on the issue of Jurisdiction; buf
orice it is apparent to an Y PaIrcy ¢hat the cour friay nor
have jurisdiction'it can be raised even viva voce as in this

case. It is always in the interesk of justice to raise issue of

SC.CV.268.2021 18 TIELEH MORONKE) OGUNWUMIT, JSC
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TheNigeriaLawyeiiiziion so as to save time and costs and to avoid a
Ceab e raliiby™
Also, in JERIC NIGERIA LIMITED v. UNION BANK OF NIGERIA
PLC (2€0Q) 12 SC (Pt. IL) 133 =t 137, it was held thus:

"There is no doubt that in our adversary system of
acdjudication the question of jurisdiction is very
fundamental. In fact it is so fundamental that the
adjudicating Court should determine the issue first before
starting any proceedings. And if the Court proceeded and
it was found that the Court had no jurisdiction in the
matter all the proceedings however welil conducted
amount to nothing and are a nullity. It is also trite law
that the issue of jurisdicticn can be raised at any time by
a party even on appeal in the Supreme Court as was dene
in this case".
See also LABOUR PARTY v. INEC (2009) LPELR-1732 (SC);
APGA v. ANYANWU [2014] LER. SC. 201/2013; NIGERIAN
DEPOSIT INSURANCE CORPCRATION v. CENTRAL BANK OF
NIGERIA (2002) LPELR-2000 (SC), CMOKHAFE v. ELUGBE
(Z2004) 11-12 SC GO at 65.

The settled point of jurisdiction having been again elucidated upon, the
next issue is whether the Appellant is a “public officer” within the
meaning of Section 84 of the S&CPA. In C.B.N v. INTERSTELLA

SC.CV.268.2021 19 TELEN MORONKE] OGURWUMII, J&C

Scanned with ACE Scanner



TheNigeriaLawyer '
CON'{URICATIONS LTD (SUPRA), the latest authority on this

~oing, this Court held on pages 344 — 347 of the NWLR per Ogunbiyi

38C in the ead judgment as follows:

w1t sliould be noted clearly that the principle undertying
cecuring the AGF's conseinit as prescribed in section &4
SCPL is to avoid embarrassment on him of not having the
nrior knowledge that funds earmarked for some purposes
have been diverted in satisfaction of a judgment debt,
which the government may not know anything about. See
the persuasive authority of the case of Onjewu V.
K.S.M.C.I (2003) 10 NWLR (Pt. 827) 40 at 8°.

The learned counsel for the appellant made reference
exhaustively to section 84(1) of the SCPA and submitted
emphatically that the Attorney-General of the Federation
is the appropriate officer from whom consent must be
cbtained in respect of money in the custody of a public
officer in the public service of the Federation. Counsel
submits fuither that the appellant as well as its officials
have keen held to be public offtcers and relied on the case
of CBN v. Adedeji (supra) wherein the lower court
followed the decision of this court in Ibrahim v. JSC under
reference. For the purpose of clear understanding, it is
expedient that the provision of section 84(1) of the SCPA

is herebv reproduced as foliows:
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TheNigerialfigaie money liable to be attached by garnishee
sroceedings is in the custody or under the control of a
sublic officer in s official capacity or in custodia legis,
the order nisi shall not be made under the provisions of
the last preceding section unless consent to such
sltachment is first obtained from the appropriate ofiicer
in the case of money in the custody or control of a pubiic
officer or of the court in the case of money in custodia

legis, as the case may be."”

I have indicated earlier in the course of this judgment that

the case under consideration herein is very peculiar and
the circumstance cannot be fitted within the ceneral
interpretation of section 84 of SCPA. Aazin the case of

Onjewu v. KSMCI (supra) is well under reference.

Furthermore and as rightly submitied on behalf of the it
and 2™ respondents, certain qualifying conditions must
be met for a case to come under the purview of section 84
of SCPA. In other words, justice would demand that the
AGF must be a neutral/nominal party in the transactions
and proceedings giving rise to the application for order
nisi and not him being the debtor. It is well and explicit
an the facts of this case that the AGF has all along held

out himself to be an active participant in the several

19}

stages of negotiations, transactions znd cven part
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payment of the debt owec. Paragraph 13 of the affidavit

n support of the AGF's application at page 76 of the
recard is under reference as admission against interast.
In the circumstance, the AGF cannot be a neutral/nominal

party in this case.

It is right to say that by implication section 84 of the
SCPA, which stipulates "consent” had already been fuliy
complied with as the government itself negotiated the
terms, and took steps to seitle the debts, before it later
reneged on full satisfaction thereof. The most potent
factor, which makes scection 84(1) of the SCPA
inapplicable herein is beczuse the Attorney-General is the
debtor and has been sued in that capacity. With the AGF
being the judgment debtor therefore, will it not be absurd
to require that his consent should be sought especially
having admitted that he had taken the move by paying
part of the debt in question? The appellant's contention,
understanding and interpretation of Section 84(1) of
SCPA is a total misconception, I hold. The interpretation
in my view would run against the application of natural
justice, which could not have been the intendment of the

legislature.

In the present transaction, and as rightly submitted by

the 1** and 2" respondents' councel, the appellant is only

SC.Cv.268.2021
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TheNigeﬁS"Sc‘-ﬁV%Erer to the 3" and 49 respondents and has in that
~zpacity made payments (o the 1 and 2™ respondents

saced on the consent of the 4% respondent. It could not

have been the intention of the legisiature that Section

S4(1) of the SCPA should ise used as an umbrella for the

57 and 4% respondents to evade a debt owed, by simply

putting its funds in the hands of the appeliant; it is not

also the intention that a judgment creditor should first

obtain the consent of the debtor before proceeding

against the debtor to recover his money.

The submission by the learned counsel for the appellant
would certainly be counter-preductive. £t will also defeat
the doctrine of the Rule of Law, which, as rightly argued
by 1%t & 2™ pespondents, counsel, s the halimark or our
democracy. This court in KPA v. CGFC SPA (1974) NLR (Pt.
11) 463 held that a section of a statute should not be
given an undue emphasis, that it did not posses, and that
a statute cannct be applied in a situation where its effect
is clearly contrary to the intendment of the tegislature in

passing that law. Again and contrary to the submission

advanced by the learned counsel for the appellant, the

consent of the AGF had sll alocng been obtained.

Conseguently, the garnishee proceedings sgainst the

anpeliant was richtly commenced and I so hold.
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councel holds out the CBN zs a public officer and relied on

the case of Ibrahim v. JSC (supra) in particular.

I the case under consideration, I have ruled that the
refationship between the appellant and the 3" and 4%

-espondents is that of banker and customer relationship.
In other words and as rightly argued by it and 2™
respondents' counsel, the appellant is not a pubtlic officer
in the context of scction 84 SCPA, when regard is had to
the history of this appeal. Section 84 has been reproduced

earlier in the course of this judgment.

It is apparent herein, on the facts of this case that the CBN
acts as a banker to the Federal Government Funds with
respect to government funds in its custedy. Secticn 2(e)

of the CBN Act provides thus:
"Act as a banker and provide economic and financial
advice to the Federal Government.”

Secticn 36 of the CBN Act also provides

"The bank shall receive and disburse Federzl

Government money and Keep accounts thereof.”

The appellant does not stand as public officer in this
situation. Therefore, it follows that the need to seek the

i€ Acloirniey-Generai of Federation does not
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TheNigeriaLawyet. Relevant o this conclusion is again the persuasive
cuthority of CBN v. Ekong (supra) cited also by the
zupellant's counsel where Fabiyi, JCA (as he then was)
held thus on his consideration of the purpose of

establishing the CBN:-

"Generally, it is for overall control and administration
of the monetary and banking policies of the Federal
Government----- . It is not established for commercial

or profit making."

The case of Purification Tech. (Nig.) Ltd. v. A.-G. Lages
State (supta) is also on all fours with the facts of the case
under consideration herein. Again the persuasive
judgment of the Court of Appeal at pages 679-680 is

refevant and said:-

"There is absclutely no basis for trezting government
bank accounts any differently from bank accounts of
every cther juristic personality or customers---------

In resolving the 4™ issue against the appellant, I hold the
strong view that the consent of the 3 and 4t
respendents was adequately obtained by the 1st and 2™
respondents, and the garnishee proceedings was

competently commenced. Further still on the relationship
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rere is purely that of s benker to a customer. Therefore
the question of whether the appelfant is a pubiic officer,
wic cannet release funds except the consent of the AGF

is cbiained, does not apply to the facts and circumstances

It seems to me that the conclusions of this Court in that case are that:
1) Where the office of the AGF had been involved in arriving at a
consent judgment between the parties, the consent of the AGF is taken

as given,

2) Where the AGF or the AG of a State is the judgment debtor, then
the requirement that the judgment creditor should seek the consent of

its debtor cannot be in consonant with the rule of law.

3) Where the cause of action is a judgment debt for which a garnishee
order is being sought, and the Central Bank is a party to the Garnishee
Proceedings, the Central Bank merely stands as a banker to the Federal
Government Funds with respect to the government funds in its custody
and not as a public officer in such a situation and there was no need to
seek the consent of the AGF in the peculiar circumstances of that case.
My Lord Ogunbiyi JSC took pains to explain severally that the facts of
that case was the basis of the judgment of this Court.

A thorough reading of the judgment in C.B.N v. Interstelia (supra)

shows that the opinion of the Court was shaped by the peculiar
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TheNigenatavstences of the case and the need to enforce the enthronement
of substantial justice to ensure thzt the state did not renege on its
obiigations voluntarily entered into by hiding behind legislation, viz
Section 84 of the S&CPA. In effec:, neither party in this case under
review can claim victory based on the opinion of this Court in C.B.N v.
Interstella. A judgment should be read in the light of the peculiar facts
on which it was based. See DANGTOE v. CSC PLATEAU STATE
(2001) 4 SC pt. 11 pg. 43.

One of the reasonings in CBN v, Interstella is that where the AG or AGF
is merely a neutral/nominal party in the transactions and proceedings
giving rise to the application for Order Nisi, and he not being the debtor,
the case comes within the purview of Section 84 of the S&CPA. I agree
with this reasoning. It is my view that the tacit implication of the
judgment of this Court in CBN v. Interstella is that the CBN is ordinarily
a "public officer,” however, within the context of Section 84 of the
S&CPA it may not be regarded as a public officer if the relationship
between the CBN and the judgment debtor is nothing more than a
banker/customer relationship. I do not think that CBN v. Interstella
(supra) has changed the meaning of a “public officer” as interpreted in
IBRAHIM v. JSC (1898) 14 NWLR pt. 584 pg. 1, (19983) LPELR-
1408 (SC). Therein, Iguh JSC held that the term “public officer” has
by law been extended to include a “public department” and, therefore,

an artificial person, a public office or a public body is a public officer.
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The issue of whether a public entity which is an artificial person is a

‘public officer within the meaning of Section 84 of the S&CPA has
becorie a vexed issue and different opinions have been rendered on

this point in the lower hierarchy of Courts.

The argument is that artificial entities are not envisaged under Section
84(1) of the S&CPA is reinforced by the definition of "public officer” in
the Interpretation Act. Section 18(1) of the Interpretation Act also

defines the term "public officer" in these words:

"public officer" means a member of the public service of the Federation
within the meaning of the Constitution of the Federal Republic of Nigeria

or of the public service of a State”.

The phrases, "public service of the Federation" and "public service of a
State” are both defined by Section 318(1) of the 1999 Constitution.
Since we are dealing with CBN, a Federal Government agency, I shall

take only the definition of "public service of the Federation”.
By Section 318(1) of the 1999 Constitution:

“Public service of the Federation” means the service of the
Federation in any capacity in respect of the Government of the

Federation and includes service as:

(a) Clerk or other staff of the National Assembly or of each

House of the National Assembly;
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(o) meriber of staff of the Supreme Court, the Court of Appeal,

‘he Federal Migh Court, the Natienal Industrial Court, the High
court of the Federal Capital Territory, Abuja, Sharia Court of
Appeal of the Federal Capital Territory, Abuja, the Customary
Court of Appeal of the Federal Capital Territory, Abuja or other
Courts established for the Federation by this Constitution and

by an Act of National Assembiy;

(c)} member of staff of any comiunission or authority established
for the Federation by this Censtitution or by an Act of the
National Assembiy;

(d) staff of any area courncil;

(e) staff of any statutory corporation established by an Act of
the National Assembly;

(f) staff of any educational institution established or financed
principally by @ Government of the Federation;

(g) staff of any company or enterprise in which the
Government of the Federation or its agency owns controiling
shares or interest; and

(h) members or officers of the armed forces of the Federation
or the Nigeria Police Force c¢i other government security

agencies established by law.
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TheNigerialb2W¥ek member of the public service of the Federation can only
mean being & staff in the service of the Federation in any capacity
including being a staff of any of the bodies enumerated above. The CBN
is an agency of the Federal Government established by an Act of the
National Assembly, the CBN Act. It is its staff that qualify as members
of the public service of the Federation, not the CBN itself as an
institution or agency. Thus, it is the Governor of the CBN that could be

sued as garnishee in Garnishee proceedings.

1 am of the view that the best that the foregoing argument can generate
is that while CBN as an institution may not be a “public officer” if we
jettison the ratio in IBRAHIM v. JSC (SUPRA) (that is not my
conclusion, IBRAHIM v. JSC is in my view still good law) then, the
Governor of the CBN is a “public officer” and cannot escape the burden
of being a garnishee where appropriate. The argument that an
institution like the CBN is not a public officer cannot of itself detract
from the purport of Section 84 of the S&CPA to exclude its applicability
to the CBN through its principal officers. What I am laboring to say is
that whether it is the institution or the principal officers that are brought
as garnishee, until the constitutionality of Section 84 of the S&CPA is
determined, the provision still remains applicable. On Ibrahim v. JSC
being good law to date, I am persuaded also by the arguments of Idris
JCA (as he then was) in CBN v, ACCESS BANK PLC (2022) LPELR-
57017 (CA) where his Lordship stated as follows:
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"It weuld be absurd o nterpret a Public Officer in Seciion
&4 of the Sheritt and Civif Process Act in the restriciive
serise &s interpreted on ife basis of Section 318 of the
1889 Constitution of the Federal Republic of Nigeria (as
anienced) alone, because if so done the safety measures
put i there for Governmient funds would have beern
defeated. Government furnds kept in the Central Bank of
Nigeria are ot kept with a particular individual who is &
public officer. This is why the interpretaion given o
Pubslic Officer in the case of IBRAHIM v. JSC (supra) by
the Supreme Court should apply o afl cases. it should
ifierefore enjoy or be given a general application instead

of limiiting the definition fo office Folders ol v~

My Lords, the present settled position of the law in respect of the fact
that it is a condition precedent that before a Court can be conferred
with jurisdiction to determine any Garnishee proceedings against the
government, the consent of the AGF must first be sought and obtained
before the said proceeding is initiated were profoundly elucidated in the
following cases. See CBIN v. JAY JAY (2028) LPELR-52290 (CA);
ZAKARI (2018) LPELR-44751 (CA), FAYOSE v. EECC (2018)
LPELR-4647 (CA); ODE v. A.G. BENUE STATE (2011) LPELR-
4774 (CA); UNIVERSITY OF CALABAR TEACHING HOSPITAL v.
LIZIKON NIG LTD (2017) LPELR-42339 (CA) at 25; ONIEWU v.
KDMCI (2003) 10 NWLR Pt. 827 pg. 40 at 89.
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Tn2re SEEMS 10 De No recent unanimity on this point by the Court below
baser on The seltled precedent. Sez CBN v, SHIPPING CO. B.V &
ORS (2015} LPELR-246€4 (CA); CBN v. OSEKO PETROLEUM &
ORS (2018} LPELR-46732 (CA) and GTB PLC v. ENGR. MUSA
BAMENGA TAFIDA & ANOR (2021) LPELR-56131 (CA). It
appears that the Court below is divided on the applicability of Section
84 and each decision is based on the facts and how each panel wished
0 apply CBN v. Interstella. See also ECO BANK NIG PLC v.
ADMIRAL ENVIROMENTAL CARE LTD & ORS (2021) LPELR-
S6130 (CA), CBN v. TRIPPLE C ACQUSITION LTD & ORS (2022)
LPELR-57441 (CA), CBN v. NX2 MERCHANT & NIG LTD & ORS
(2022) LPELR-57490 (CA), CBN v. MAGPIE TRADING TFZE &
ORS (2022) LPELR-57531 (CA), CBN v. KRUGGERBRENT & CO.
NIG LTD & ORS (2022) LPELR-57571 (CA), CBN v. ELDER ABEL
EZEANYA & ORS (2022) LPELR-57598 (CA), ACCESS BANK PLC
v. MR, UGOCHUKWU GERALD IGWE & ANOR (2022) LPELR-
57765 (CA), CBN v. ACCESS BARK PLC & ORS (2022) LPELR-
57017 (CA), CBN v. ABIODUN ARIGBABUWO OSONOKI & ORS
(2622) LPELR-57201(CA).

As T indicated earlier, even the latest comprehensive judgment of this
Court seems to tacitly agree in principle that the AGF’s consent is
needed to activate the jurisdiction of the Court. While I agree largely
with the views of learned 1 Respondent’s Counsel, my opinion

ultimately on this point has been shaped by the need to take a voyage
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zrrive &t the conciusion that the position is still legally tenable.

The judicial precedents which are to the effect that the consent of the
AG is required for the commencement of a valid garnishee proceeding
are based cn two statutory provisions:

1. Section 84 of the Sheriffs and Civil Processes Act 1245 and
2. Section 251(4) of the 1979 Constitution as amended or
modified by the Constitution (Suspension and
Modification) Decree No. 107 of 1993, and the 2™

Schedule thereof.

Section 84 of the S&CPA 1945, first promulgated in Nigeria in 1945

before independence provides as follows:

(1} Where money liable to be attached by garnishee
sroceedings is in the custedy or under the contrel of
a public officer in his official capacity or in custodia
legis, the order nisi shatl not be made under the
nrovisions of the last preceding section unless
consent to such attachment is first cihtained from the
appropriate officer in the case of money in the
custody or control ef a public officer or of the court
in the case of money in custodia legis, as the case

may be.

SC.CV.268.2021 33 HELEN MOROKKE) OGUNWLMIU. J&C

Scanned with ACE Scanner



TheNigenialawyer'; sivcr @ case the crder of which must be served on

LSt public officer or an the registrer of the court, &s
liie case may be.
(Z) In lhis section “appropriate ofificer” means
() inrelation to maney which is in the custody of a
public ofitcer who holds a public ofiice in the public
service of the Federation, the Atiorney-General of
the Federation,
(b) in refstion to money which is the custody of a
public officer who holds public office in the public
service of the State, the Attorney-General of the
State,
This was a pre-independence legislation to protect the colonial
administration and its coffers. Both the 1960 independence Constitution
and the 1963 Republican Constitution did nothing to disturb the
provisions of Section 84 of the S&CPA or make it a constitutional

provision. It appears that prior to 1979, it was rarely activated and was

never subject to judicial interpretation.

This provision obviously held sway until the 1979 Constitution came into

force. In Section 251, the said Constitution provided:
Sectien 251(1)(2)(3)

(1) The decisions of the Supreme court shall be enforced in

any pait of the Federation by all authorities and persons,
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upreme Court,

fay

(2) The decisiens of the Federal Court of Appeal shall be
cinforced in any part of the Federation by all authorities
and persons, and by couris with subordinate jurisdiction

to that of the federal court of Appeal.

(3) The decisions of a High Court, and of alf cther courts
established by this Constitution shall be enforced in any
part of the Federation by zll authorities and persons, and
by other courts of law with subcrdinate jurisciction o
that of the High Court and these other courts,

respectively.

The wordings of this provisions are clear. They meant that there was
no need for the consent of any other authority but the Court to enforce

a Court judgment.

Unhappy with this position, the Federal Military Government, in 1993,
passed Decree 107. That Decree amended Secticn 251 of the 1979

Constitution by adding a new subsaction 4 which read:

(4) Notwithstanding the provisions of this section, no person
shall enforce a judgment against a ministry or extra-
ministerial department without the fiat of Afttorney-

General of the Federation or the Attorney-General of a
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State whether or not he was, in either case, a party to the

nreceedings.

There is no doubt that the Military Government amended the 1979
Constitution to include this provision because it was aware that the
provision of Section 84 of the S&CPA alone was not sufficient to override
the clear wordings of Section 6(b) and 251(1) — (3) of the 1979
Constitution. Thus, the provision of Section 84 of the S&CPA had to be

given constitutional backing.

It appears that one of the earlier reported case where this amended
provision was applied was the decision of the Court of Appeal in GGOVT.
AKWA IROM STATE v. POWERCOM LTD (2005) ALL FWLER (PL.
246) Pg.1366-1372 @ paras. B-B. This appeal arose from a set of
facts governed by the 1979 Constitution as amended by the said Decree
107. Their Lordships’ decision that the Garnishee proceeding was
incompetent due to failure of the Applicant to obtain the Attorney

General’s consent was based on the said subsection 4 of Section 251 of
the 1979 Constitution.

Their Lordships held the following views:

“Section 251(4) of the 12979 Constitution as amended or
medified by the Constitution (Suspension and
Modification) Decree No. 107 of 1893, 2" Schedule,
stipulates as follows: of the 1979 Constitution as

amended or modified by the Constitution (Suspension and
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tTate whether or not he was, in either case, a party to the

preceedings.

There is no doubt that the Military Government amended the 1979
Constitution to include this provision because it was aware that the
provision of Section 84 of the S&.CPA alone was not sufficient to override
the clear wordings of Section 6(b) and 251(1) — (3) of the 1979
Constitution. Thus, the provision of Section 84 of the S&CPA had to be

given constitutional backing.

It appears that one of the earlier reported case where this amended
provision was applied was the decision of the Court of Appeal in GOVT.
AKWA IBOM STATE v. POWERCOM LTD (2005) ALL FWLR (PE.
246) Pg.1366-1372 @ paras. B-B. This appeal arose from a set of
facts governed by the 1979 Constitution as amended by the said Decree
107. Their Lordships’ decision that the Garnishee proceeding was
incompetent due to failure of the Applicant to obtain the Attorney

General’s consent was based on the said subsection 4 of Section 251 of
the 1979 Constitution.

Their Lordships held the following views:

“Section 251(4) of the 1979 Constitution as amended or
modified by the Constitution (Suspension and
Modification) Decree No. 107 of 1993, 2™ Schedule,
stipulates as follows: of the 1979 Censtitution as

amended or modified by the Constitution (Suspension and
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ctipulates as follows:
Cection 251 Incert immediately after sub-section 137 a

new sub-section (a) as follows:

(4) WNotwithstanding the provisions of tlis secticn,
rio person shall enforce a judgment against a
ministry or extra~-ministerial departiment without the
fiat of Attorney-General of the Federation or (he
Attorney-General of a State whether or not he was,

in either case, a party to the proceedings.

The provisions of the sub-section of the Act is very clear and
unambiguous and it is that before a person shall enforce a
judgment against a ministry or extra-ministerial department,
he has to obtain a fiat from the Attorney-General; and appily
and ebtaining such a fiat from the Attorney; and applying and
cbtaining such a fiat from the Attorney-General therefore
becemes a condition precedent.

As the learned counsel for the Appellant has rightly argued, a
court is competent to exercise jurisdiction only where the case
before the court is initiated by due process of law and upon
fulfillment of any condition precedent to the exercise of
jurisdiction, See MADUKOLU v. RKEMDILIM (1962) 1 All NLR
587.
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R s Sy o r—

sbieining & fiat or not having citained a fizt is not a matter ¢f
law and that it is a fact. With due respect to the learnad
couneel, I entirely disagree with him. The Notice of Appeal is
at pages 68 and 69 of the recerd of proceedings and it reads:
Crounds of Appeal:
Ground 1: Error in [avs
The [earned trial Judge erred in law by ordering
(sic) the enforcement of a judgment against the
Government of Akwa Ibom State (the
appetiant0 by way of garnishee crder in faveur
of the respondents without the respondents
having first sought and obtained the fiat of the
Attorney-Generz! as provided for in section
251(4) of the Constitution of Nigeria as
centained in the Constituticn (Suspension and
Modification) Becree No. 107 of 1993,
Particulars of Errors
. Ministries and extra-ministerial departments in
Akwa Ibom State are what constitutes the
Gevernment of Akwa Ibom State and are part
and parcel of it.
2. Order a garnishee order on the custodian of the
funds of a judgment debior amounts to

enforcement of that judgment against the
SC.CvV,

Rt
[y
[#4]
[N
[
[
P
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of &lkwwa Ibom Slate.

(£} )

. The respondents had not first sought anc
abtained the fiat of the Atterney-Ceneral before
applying to enforce the judgment against the
appellant by way of garnishee order.

Section 251(4) of the 1979 Constitution was an existing law

and the Appellant’s complaint is that the learned trial Judge

erred in law by ordering enforcement of a judgment against

Alcwa Ibom State Government in favour of the Respondents

weho did not first obtain a fiat from the Attorney-General under

section 251(4) of the Constitution. Eailure to apply the law or
wrongly applying a law cannot by any stretch of imagination
be a guestion of fact. It is a question of law. See Amuda ve.

Adelodun (1994) 8 NWLR (Pt. 360) 23; Qghechie vs. Cnochie

(1986) 2 NWLR (Pt. 23) 484; Nwadike vs. Ibekwe (1987) 4

NWLR (P67) 718.

Further, as I have earlier cbserved, obtaining a fiat is a

condition precedent to the exercise of the jurisdiction in this

matter. The ground of appeal raised the issue of the
competence or jurisdiction of the court to entertain the matter
ard it can of course be raised at any stage cf the trial or on
appeal and even for the first time in Supreme Court. This is so
hecause of the fundamental nature of the issue of jurisdiction
and any matter cenducted by a court that lacks juricdiction is
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TheNigeridlayerSee Madukeiu vs. Nkemdilim (supra); Attorney-
zencral of Federation vs. Code (1990) 1 NWLR (Pt. 128) 500;
Tambco Leather Warks Lid ve. Abbey (1998) 12 NWLR (Pt.
579) 548.

It is et a good law to argue that once such issue was not
raised by any of the parties or the trial Judge that the matier
should be laid to rest. It must be emphasized that where an
appellate court sees a blatant error of law, that it cannot close
or shut its eyes to it so that the error will continue to be
perpetuated. See U. B. K vs. Ozigi (1994) 3 (1924) 3 NWLR (Pt.
3330 385; Opera vs. Dowel Schlumberger (Nig.) Ltd (1295) 4
NWLR (Pt. 390)440; Nnadi vs. Ckoro 91998) 1 NWLR (Pt. 535)
573

t will also add that it is the duty of the appellate court to
correct errors of the lower court and such errors include those
emanating from judgment appezied against even if the points
of issue were not mentioned or raised by the parties in the
lower court and leave is nct reguired to argue complaints
about such errors. See Raphael Agu vs. Christian Ozurumba
Ikewibe (1291) 4 SCNJ 65.

In the end result, the Preliminary Objection lacks merit and it
is therefore overruled.

In respect of the main appeal, the learned Ccounsel for the
Respondent has launched a very serious attack on the
provicions of section 251(4) of the Constitution. The sum total
SC.CV.268.2021 40 HELEN MORONKE) OGUNWUMIIL. JSC
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of e argument is that Sectior G(6)(a)and (b) and 236 of the

167¢ constitution as altered conferred on the High Court of a
State unlimited jurisdiction and that there is absolutely
nothing it the provision of section 251(4) to suggest that the
legistature intended that our High Courts could no longer
enferce their own judgment against the State or that to do so
they need a special fiat from the Attorney-General of a State
or the Federation and that it cannot be reasonable for the said
provision of the Constitution to be interpreted that the
exercise of the judicial powers vested in the State High Couris
should now depend on the whims and caprices of the
executive, especially in this case where the State itself is a
party. Section 251(4) of the Constitution has been set out
earfier in this judgment. Before the subsecticn of the
Constitution can be said to infringe the provisions of Section 6
of the Constitution, it must be shown that it contains anything
inconsistent with Section 6 and Section 236 of the Constitution
that is, it neither removes that adjudicatory power of the
Courts as regards the enforcement of judgment by garnishee
order or that it denies an individual access to the Court.
In N.N.P.C v. Chief Gani Fawehinmi & Ors (1998) 7 NWLR (Pt.
559) 598 at p. 612, Ayoola JCA abserved as follows:

"An enactment should not be held to infringe the

provisions of section 6, generally or section G(6)(b) in

particuiar, uniess it does cne of the following:

SC.CV.268.2021 41 HELEN MORONREJ OGUHWUMNU, 1$C
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TheNigerf;i'Lg mg;de for the sharing of judicial powers of state with
zihy ¢lirer body than the courts in which it is vested by
the Censtitutian.

2. Purported to remove judicial power vested in the court

or redefine it in a manncr as to whittle it, or

2. Limtit the extent of the power vested. In short, for en

enactment to infringe the provisions of section 6(1) and

6(b) of the Constitution, it must amount eithertoa total

ot partial usurpation of judicial powers vested in the

courts by the Constitution; or, it must have purported
vo divest the courts of the exercise of judicial powers.

At page 613, he held as follows:

i. it does follow from what have been said, that

before a court called upon to strike cut a provisicn

of a statute that secks to regularize access to a

court or that has such effect, proceeds to hold that

such constitutes zn infringement of the right of

access to court guaranteed by section (391) of the

Constitution, it is not sufficient for the court to

hold that an obstacle has been erected to the

commencement of an actien, it must also go

furcther, inquire and make findings whether or not

such ‘cbstacle” has been erected to the

commencement of the action.”
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Thenge,naL of %Fe view that this is the correct statement of the law.
i have had a critical look at the provision of section 251(4) of
the said Constitution and ¥ am fully of the view it does not
provide for sharing of judicial powers of the state with any
cther body other than the Courts, that it does not purport to
remave judicial powers vested in the Court or redefine it in a
manner to whittle it or that limits the extent of power, that is

ringing the provisions of Section 6(1) and 6(b) of the
Constitution cither to a total or partial usurpation of the

-

dictal pewers in the Courts by the Constitution.

Q-r!-c

In fact, Section 251 (4) of the Constitution only prescribes the
condition that has to be fulfilled before a person CommMeEnces
legal proceedings. In Anambra State Government & 7 Ors. vs.
Marcel Nwankwo & Ors (1995) NWLR (pt. £18) 245 at 256.
Ejivwunmi JCA observed:
“The result of the excursion to authorities therefore is
that an edict or law which prescribes conditions that have
te be fulfilled before a person can commence legal
proceedings or institute same against certain bodies or
provisions are not regarded as a denial of the right of
access to the court by anyone wishing to do so. See also:
Atolagbe vs. Awuni (1997) S NWLR (pt. 522) 236.
In CA/C/50/2001 — Osinene vs. Commissioner for Agriculture
Water Resources amnd Rural Development and Others
unreported judgment of this Court, Calabar Divisicn delivered

SC.CV.268.2021 43 TELEN MORONKE) OGUNWUMIU, 15C

Scanned with ACE Scanner



TheNigaflalaWg¢i2003, this Court was called upon to interpret the
zrcvsiens of Section 84 of Sheriffs and Civil Process Ack which
nrevices as follows:

E4(1) Where moncy lisble to be atiached by
garmishee proceedings is in the custody or under
cornicrol of a public ofifcer in his official capacity or ifn
custodial egis, the orcer nisi shafl not be made under
the provisions of the last proceeding section unless
carsent to such attachment is first obtained from the
sppropriate officer in the case of money in the
custody or control of the public officer or of the court
in the case of money to custodial egis as the case may
be.

2, In such a case éhe order of which meust be served ors
such public officer or on the registrar of the cours, as
the case may be.

3. In this section “apgropriate ofiicer” mears
(a) in relation to money which is in the custody of a

public officer who fiolds a public office in the
public service of the Federation, the Atiorney-
Generel of the Federation,

(5) in relation to money which is the custody of a
public officer who holds public office in the
public service of ifie State, the Attorney-General
of the Siste,

SC.CV.268.2021 44 HELEN MORONKE) OGUNWUMINU, }5C
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TheN%%ha afv%agimg judgment, Olagunju JCA observed s followrs:
| In the finsl ane 2lysis, I find the argument of the

learned counsel for the appellant about the validity
of section 84 of the Sheriffs and civil Process Act to
be myopic and self serving, It is tendentious as
calculated to draw by sophistry a veil over failure by
the appeflant to fulfill the vital and decisive condition
precedent o the execution of judgment by garnishee
arder... I am satisfied that section 84 of the Act is not
only in harmony with the Constitution, but it is &lso
an indispensable complement designed to lubricate
the application of section 84 of the Act so as to clear
the operational hazards besetting execution of
Fudgment by garnishice order.”

It can easily be seen from these authorities that Section 251(4)

of the 1979 Constitution is not inconsistent with Sections

6{6)(a) and (b) or 236 of the Constitution or hkas in any way

made the judiciary subservient to the other arms of the

government and therefore has eroded the doctrine of

separation of powers, as the leaned counsel for the respondent

had very strenucusly argued.

It has like so many other laws, prescribed the conditions that

have to be fulfilled before 2 person can commence [egal

procecdings or institute same against certain bodies or
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Adght ot accees o the Court by chtyone who wishes to do so,

e regarded as a denial of the
Asregards the argurient by the Respendent’s Councel that the
exerciee of judicial powers vested in the State High Court
should not depend on the whirms and caprices of agents of the
executive as in this case where the state itself is a party, one
short answer to this js that an order of mandamus can be
issued against the Attorney-General to compel him to give the
necessary consent if he is reluctant to do so rather than the cry
cver an anticipated or imaginary refusal to give consent if he
is reluctant to do so.
The last submission made by the learned Counsel for the
Appellant is that Section 251(4) of the Constitution applies to
different apparatus of State ag department of its extra-
ministerial department like corporations owned by the State
and not to the State as a whale.
Sectton 251(4) reads:
Notwithstanding the provisions of this section, no
person shall enforce a judgment against a ministry or
extra-ministerial department without the fiat of the
Afttorney-General of the Federation or the Attorney-
General of a state...
A perusal of the above shows that “state” is not mentioned in
it; what was mentioned is “a ministry or extra-ministerial
department”. It is this that forme the basic of the lezrned
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poanivere SLoTiesion that the rection applies oniy to different

of the state as depetments of it and not the state
as a wicis. With due respect 9 ¢he learned Counsel, I find it
very difficult to agree with him in this line of reasoning. If the
cection applics to ail the government departments and all the
extra-minicterial depariments like corporations owned by the
government, what is left to be ctate? It is these ministries and
extra-ntinisterial departments that make up the entire
machinery of the government both at Federal and State [evel.
The interpretation given to the section by the learmed Counsel
is not only meaningliess but very absurd. The fallacy tn this
argument can be very easily exposed when one lcoks at the
case of Osimene vs. Commissioner for Agricuiture and Water
Resources (Supra).
In that case, the Appellant sued:

i.The Commissioner for Agriculivre and Water Resources

and Rural Pevelopment,
2. Ministry of Agriculture, VWater Resocurces and Rural
Development, and

3. Covernment of Cross River State.
If the argument of the learned Counsel is foilowed up, it all
means that as to 1** and 2™ Respondents above, that a fiat
from the Attorney-General is needed to commence
proceediings against them but it is not necessary as regards the
3" Respondent, the Government of Cross River State.

SC.CV.268.2021 a7 HELEN MORONKE! OGURWUMNT ISC
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s i very absurd and mesnie~ i Shias

TheNigeriaLawyer ' aniG meaningless and that cannot be in the
ize<t Ue (ntention of the lawmaler,
L em of Xhe view that, that secion applies not only to the

e e ] .. b - - . . 1
MURISHY ana extra-ministeria| aepartments, but also to the

government itself both at federal and state levels and
cbtaining a fiat from the Attarney-General is a sine quo non-
before commencement of an action against the federai and
state governments or extra-ministerial departments.

In the instant case, the issue of obtaining the fiat from the
Attorney-General was not raised by any of the parties and the
learned trial Judge also did not address his mind to it.
Gbtaining such a fiat from the Attorney-General is a condition
precedent which must be complied with before the
Respondent commence their proceedings and the failure of the
Respondents to obtain the necessary fiat from the Attorney-
General robs the Court of the jurisdiction to entertain the
action and renders the whole proceedings a nullity.

In the final result, I am of the firm view that the appeal is
meritoricus and cught to be zliowed. T therefore allow the
appeal.

I set aside the garnichee order made by the High Couit of Akwa
Ibom State sitting at Uyo on 26" day of June, 1996.”

I make nec order as to costs.”
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B 'gﬁf\-«\b\_: NGLY my Lords, that provision i.e. Section 251(4) of the

.07¢ Constitution as modified by Dacree 107 has been removed from
he 1865 Censtitution. Or was deliberately never inserted in it.

The corresponding provision (Section 287 of the 1999 Constitution) now

(1) The decisions of the Supreme court shall be enforced in
any part of the Federation by all authorities and persorns,
and by courts with suberdinate jurisdiction to that of the

supreme Court.

(2) The decisions of the Court of Appeal shall be enforced in
any part of the Federztion by all suthorities and persons,
and by courts with suberdinate jurisdiction o that of the

court of Appeal.

(3) The decisions of the Federal High Court, a High Court and
of alt other courts established by this Constitution shall be
enforced in any part of the Federation by ali authorities
and persons, and by other courts of law with subordinate
jurisdiction to that of the Federal High Court, a High Court

and those other courts, respectively.

At the risk of repeating a fact ad nauseum, it is clear that subsection 4
has been deleted. My Lords, there is no doubt that it was deleted
because the legislators of the 1999 democratic constitution perceived
that the said subsection was a vestige of military rule and colonialism.

SC.CV.268.2021 49 HELEH MORONKES OGURWUMIU, JSC
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f7is 1=ehS Wat we are now hacy

G Where we were before Decree 107

.'
[

[

Let Us see what Esho JsC rightly pointed
Ranseme-Kuti v, A-

out in his lead decision in
G. Fed. (1285) 2 NWiLR (Pt.6)211 pg.235 —
that case, his Lordship elucidated the point that
(Such as Petition of Rights Act and Sheriffs and Civil
hich implied that the King could do no wrong and that
the permission of the King must first be sought and obtained before
one could sue him or enforce judgment against him had been done
away with by Section 6 of the 1979 Constitution.

His Lordship held ag follows in Ransome Kuti's case:

“What is left is in regard to the vicarious liability of the

237 @paras E-C, In
many cclonial laws

Processes Act) w

Government, but the appellants have been met by that ofd
and almost anachronistic legal phraseclegy that the King
can do no wrong. The State (the King in England) has
Immunity at common law against being sued. This was
based on the ancient principle of non-impleading the King
in his own courts. Petitions of right which could be
addressed o the King would not however tie for tort. This
is the prerogative of Kings, and Bacon, using a
picturesque expression, has adequately described it as-
"a gariand of prerogatives woven around the pleadings
and proceedings of the King’s suits.”

But the doctrine of immunity was in fact cider than Bacon.

SC.CV.268.2021 50 HELEH MORONKE)I CGUHWUMIT. JSC
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PSR W ey ely buds in the days of Henry II1

. That was
can. However, b the 16t

Jetore Ba
Century, Petitions of

ighit have been diskingit: ftames
\ distinctly identified from petiticns of

crace. Yet it =t ~lrre _ .
2 Stit had always been recognized that Petitions of

Hghit would never lie for 5 mere tort. If the King, did
WTang, he just could not ke sued. It was the agent who
commitied that wiong on ehalf of the King that would be
Hiable. Again, that is the prerogative of Kings.
There is no doubt that there is a background and history
for this archaic doctrine in that country — England. Their
bards have described the country as a “teaming womb of
royal Kings.” But what is strange is that this common law
doctrine remained part of our received laws and
centinued &0 be pait of the common law administered in
this country even after this country had become
independent of that ‘royal throne of Kings.”
By virtue of the Interpretation Act (Cap 89) Laws of the
Federation of Nigeria and Lagos 1959, section 45(1)
provides as follows:
Subject to the provisions of this section and except in so
far as other provision is made by any Federal Law, the
common law of England and the docirines of equity,
together with the statutes of general application that
were in force in England oa the 1% day of January, 1990,
shall be in force in Lagos and, in so far as they relate o

SC.CV.268.2021 51 HELER MORONKE] OGURWUMI, JSC
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TheNrgerlaLanEL& within the exclisive legislative compet
€ Petence of

the Feceral legislziy, re, shell b

e in force elsewhere in th
B e els 2re in the
Federation, |

The zbove legislation has [

"

reserved this ancient and royal
GO

rine of immunity of the State i in our laws.
But thet is not all. By Ordinance No. 19 of 1915, the
Petitions of rights ordinance was passed. This Ordinance
was subsequently amended, the last amendment being
made in 1954 (see Laws of the Federation and Lagos 1958
Cap 149). This last amendment could have been an
appertunity to repeal a law which preserved immiunity of
the State. But it is remarkable that, though in 1947,
England, “the Earth of His Majesty,” which introduced the
doctrine into the common law and which has historic
justification for such introduction had passed the Crown
Procsedings Act, S.2 of which provides-

“Subject to the provisions of this Act, the Crown shall be
subject to all those liabilities in tort to which if in were a
private persen of full age and capacity it would be subject
' (talics mine)

That brought to an end the immunity of the Crown. In the
vear 1974, 14 years after this country became a Repubiic
thus shedding off the last vestige of colonialism, the
Petitions of Rights Act Cap 149 was amended, but such
that the positien as it was in nre-1847 England be

SC.CV,268.2021 32 HELEN MORONKE)I OGUNWUMIY, J8C
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TheNigeriaLawyer- ‘“N{CCIZ, i 2o for ze foit s cancerned! Leaving

L hiave checked all ouwr Constitutions pricr to 1972 and

regrettably I am not able (o find any provision which one
cauld apply, even remotely but rightly, in an annuiment of
this doctrine. The Court is {0 administer law as it is, and
not as it ought to be,
This immunity attaching to the State in this Country is
sad. For the learned trizl judge who look at evidence
described at the scene that day as “hell let ioose” and this
he had set out in this analysis of the evidence. He said-
“It is beyond dispute, of course, that many soldiers, a
witiiess gave the figure of 1,000, surrounded the entire
buildings, hawing stones and breken botties. Many of
them got inside the building, set fire to it as well as the
generator in the compound.”
This is bad. It should not be right that once the actual
perpetrators could not be determined, the State, whose
scidiers these perpetrators are could not be made liable.
But then as I said the immunity of the State persisted at
the time of the incident.
As it is the 1263 Constitution that governs this case I have
made special study of the provisicns that I believe may be

applied to exclude this immunity. S. 22 is the closest but

Fal —

thien it deais only with determination of richis and talks
SC.Cv. 2682021 53 HELEN MORONKZS! OGURWUMIL, J&C
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é =+ HSAMNg being within a reasonape time. The
cotipleing here | tthat .
coliipeint nere is not that the appeliants did not have fair

nearing. No provision has nelped

Heppily, for the country, but this dees not affect the

the 1979 Constitution which
reele tlam Spnell -l
VeeLs the judicial powers of the country in the court has

o my mind removed this enachronism.

nstant case, section 6 of

Suls-section (6) of the section provides-
"(6) The judicial powers vested in accordance with the
provisions of this section —

(b) shall extend to all matter between persons, or between
government or authority and any person in Nigeria, and
to zlt actions and proceedings relating thereteo, for the
determination of any guestions as to the civil and
obligations of that persen.”

(italics mine).”

In the above case, this Court did not hesitate to deplore the

anachronism of the legislation that would make the Courts subject to

the executive.

My Lords, please note that as at today there is no decision of the

Supreme Court which touches on the interpretation of Section 84 of the

S&CPA viz-a-viz the relevant provisions of the 1999 Constitution. An

earlier decision of the Court of Appeal on the 1999 Constitution viz a viz

the need o obtain the AGs consent is the decision in ©niewu vs. K.

SC.Cv.268.2021 54 MELEN MORONKE] OGUHWUMIL, J&C
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bt e
puntaka-Coomassie JCA (as he then was) seemed to get the point
made by Esho JSC when his Lordship held that:

“Now having considered thie submissions of the councel I
wish to state that the general common law position was
that in order to protect the States, certain pieces of
legiclation were iecessary. The trend that was in vogue
then was that no country aliowed execution of judgments
against the State. It was the law then also the State could
not be allowed to be sued in tort. The king can do no
wrong. The principle of “rexnon potest peceare” was well
known and freely digested and applied.

Courts were then regarded as King's Courts. Naturally one
cannot expect judgmenis obtained by the individuai
servants to be enforced against the King in his own court.
Clearly, the crown enjoys immunity from legal actions and
could not be impleaded in its own court for the tortuous
acts of its servants. In 1258 the szid principle, the State
could do wrong was fully made part of the law of this
country by virtue of section 45(1) of the Interpretation
Act (cap 8%) Laws of the Federation and Lages, 1958.

The explains away how the common Law principle
prevailed. Issues of public nuisance, the pre-action notice
and the payment of certificate fees before filing certain

SC.CV.268.2021 55 HELEN MORONKE) OGUNWUMIIU, )5C
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zclicns became the order g7 the day. In the same spirit of

Lwie Lhg Can do na wroeng developed the idea that in order

fepn Ll _-;::, w Gaf, 3 {-d-. - Tre o508 = & & -
Lq fretect the State, indivicuals (Kings subjects/servants

cannet enforce judgment against the King (crown) in his
cWh court without the consent of the Attorney-General.
This zititude continued Up to 1972 when the 1979
Constitution came into effect, I refer to Ransome Kuti vs.
Attorney-General of the Federation (200%) FIWLR (Pt. 80)
1637, (1985) 2 NWLR (Pt. G) 211.
All the cases before 1979 affirmed that any decisions of
the High Court against the State camnot be enforce
without the fiat or consent of the Attorney-General of the
State. So also other related requirements and conditions,
like payment of certzin fees befere one can file an action
before the High Courts of the States. It was then held that
such ceonditions of reguirements are lawful and
constitutional. See Cbada vs. Military Governor of Kwara
tate (1294) 4 SCNJ page 121 at 128 — 129, In this case,
Belgore, JSC held thus:-
"The Edict is a sort of double barrel prociamation of
the native law and custom of panyan en appointment
of their Chief after necessary ivestigations have
been made and the acceptance of Tradition Council
of Oyis Recommendaticn approved the appointment
of & new Chief. The Edict, to my mind, was proeoeriv

SC.CV.268.2021 56
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fadae Y the Mijeame o
: + Hhe Wilicary Governor of Kwara state ae [y

BiInG 3¢ e ha i coni

COIE s¢ ke has not Lehicravened any part of the

wanstitution, Chf@ftafan matters are within the
E o e ! '

S 07 state Government and unless the exercise

. {. - - - e - -
of the powers is incensistent with the Constitution as

power

it is now it cannot be challenged. (Italics mire for
emphasis).
The High Court Judge in the case now on appeal at page
113 stated in discussing the case of Jailo vs. Military
Governor, Kano State SUpra,
"....The Court of Appeal did not declare the Sheriffs
and Civil process Law especially as regards section
84 on the Staie Proceedings Edict — section 8(3) as
being inconsistent with sections 6, 236 and 251 of
the Constitution as well as section 2(1) and (2) of
Decree No. 1 of 1980 and therefore void. It follows
therefore that section 84 of the Sheriffs and Civil
Process Law and the State Proceedings Edict of 1988

do not shut out or inhibit the constitutional rights of

the judgment creditor/vespondent in taking steps to
enforce the judgment provided he complies with the
condition precedent, that is, by first seeking and

obtaining the consent of the Attorney General.”

S
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ACCINgn of the court of appeal in the case of Izatlo

ve. Wilitary Governor of ene State, supra.
~¢g L stated the position of t1e Common Law carlier on that
the consent of the Attorney-General must be cbtained
belecre a writ of attachment can be issued. Whether the
judgment sum is in the hands and control of a public
officer or i it in the custody of the Chief Registrar (i.e. in
custodial egis). See the case of Yesuf Ojo vs. H.A Williams
and Anor, 11 NRL 163 and Ibidumni Fafunke vs.
Thompson John & Qrs. 11 NLR 106.
I am not unaware that it was contended that the
mechanism of applying and cbtaining the consent of the
Attorney-General is a policy designed to prevernt
embarrassiment to gevernment. It was zalso contended
that it is a policy aimed at giving notice to the government
7o pay up its just debts which the principal government
functionaries may not be aware. These are noble pofices
znd nobody will take issue with them. However any policy
which will leave the judgment creditor at the mercy of the
Attorney-General in whose name actions against
governments are brought would amount to a judgment
creditor seeking permission from his adversary, to allow
tim reap the fruits of his judgment to enforce the
judgment against him,
SC.0V.268,2021 =
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e King will de no vrong and that servants

cennct enferce the judgments against the King in his own

court appeared to be vacated by the said Constitution. The

present position is that it is the duty of the Attorney-

General of the Federation or the state to ensure that the

Federal or State Governments pay their lawful debts. The
Attorney-General can no longer fold his arms for the
judgment creditors to write him soliciting for his consent |
befere he can enforce the judgment given in his favour.
Qgundare, JCA has this to say in the case of Jallo vs.
Military Governor of Kano State & Anor (1991) 5 NWLR
(pt. 194) page 754 /764 supra.
“Under the dispensation which has also been enshrined in
the 1989 Constituiion, it ought to be the duty of the
ﬁ.ﬁ:orney-@eneraﬁ Federal or State to consuit guickly with
the Ministry/Commissioner of Finance or Budget, to
provide funds to satisfy judgment debts lawfully obtained

ainst the State. No Attorney General worth his salt

should fold his arms and do nothing when the State is a
judgment debtor.”
That being the case, I agree that the judgment obtained
by appellant should not be imaginary or unreal. It shoula
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(1686) 1 NWLR (Pt. 18) page 621/G43 per Cputa, JSC.”

BUT curiously, his Lordship concluded by holding as follows:

M
=~

fter cansidering the subinissions of counsel to all the

TheNigeridl dwyeftUsive and iltusory. It must be real and oug

nave e camsequences. Cee the c=

parties and the relevant autharities, I hold that since the

cemand for the coensent of the Attorney-Ceneral of the

State is cort of procedural and administrative in nature

and it has not made any viclence of the Constitution; it

can be iolersted and accepted. I hofd that the

requirement of the consent or authorization/ perniission
of the attorney-Ceneral of a State are necessary before
judgment of a High Court can be properly enforced. The
provisions of section 8(3) cf the state proceeding Edict,
1988 of Kogi State and section 8(4) of the Sheriffs and
Civil Process Law could not be said to be inconsistent with
the relevant provisions of the 1999 Constitution of
Federal Republic of Nigeria. That being the case this court
will have no reascn to disturb the position taken by the
trial court that failure of the judgment creditor to comply
with the conditicn precedent. Obtzining the consent of
the Hon. Attorney- General, deprived that court of the
jurisdictien to hear the application. The two legislaticns
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Lousequently, the appes '

-Qusequently, the appeal lacks merft ang is hereby
diemiseed with N2,000.00 Costs to the respondent.”

My Lords, undoubtedly the brilliant

ratio of Muntaka-Coomasie JCA (as
he then was)

is profoundly Inconsistent wiih his Lordship’s conclusion.
It would appear that His Lordship’s conclusion was borne out of the
reliance on previous decisions as settled under Section 251(4) of the

1975 Constitution even though the cause of action in this case arose in
year 2000 and the provisions of the 1999 CFRN (as altered) should have
been applicable since it automatically made Section 84 of the S&CPA
unconstitutional.

In my view, if Section 84 of the SXCPA had existed since 1945 and
Decree 107 was promulgated in order to give it constitutional flavor by
incarporating it as Section 251(4) of the 1979 Constitution in 1993 by
the Military Junta, the law makers definitely did so because they
recognized the point that Section 84 of the S&CPA (on its own) was not
only inferior to the 1979 Constitution but also in conflict with it.
It is therefore my view that standing on its own as it is today, and not
being made a provision of the 1999 Constitution, it cannot be validly
argued that it is not in conflict with the constitution.
Following the mischief rule of interpretation, there would have been no
point in deleting it from the 1999 Constitution if the constitutional law

makers intended that the provision should still be part of our laws in
this day and age.
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Astittion (alrez dy fleetingly referred to by me and

Ome of the cases Cited above) and separation of

f the Constitutios of the Federal Republic of Nigeria
(19S9) (as altered) provides Clearly thus:

the Law Lcrds in s

powers. Section 1 o

L. (1) This Constitution s supreme and its provisions shall

ltave binding force on all authorities and persons
throughout the Federal Republic of Nigeria.
(2) The Federal Republic of Nigeria shall not be governed,
nor shall any person or group of persons take control of
the Government of Nigeria or any part thereof, except in
accordance with the provisions of this Constitution.
(3) If any other law is inconsistent with the provisions of
this Censtitution, this Constitution shall prevail, and that
cther law shall to the extent of the inconsistency be veid.
See SARAKI v. FRN (2016) LPELR-40013 (SC).
Thus, the Constitution is the Supreme law of the land. It is the
grundnorm i.e. itis the basic law from which all other laws of the society
derive their validity.
In AGI v. PDP & ORS (2016) LPELR-42578 (SC), the Court
reiterated the point that no other law, legislation, be it regulation, rules
or guidelines of whatever nature can come into effect so as to

undermine the effect of a constitutional provision,
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crcs. Secten 287 of the Constituticn of the Federal Re

' - public of Nigeria
1699 (as altered)

makes amble provisions as follows:

287 (L) The decisia -
287 (%) The dedisions of the Supreme Court shall be enforced

1 &fty part o the Federation by all authorities and persons,

- 1 .-‘ ';‘.E ( TE -' L -.'.ﬁ il bl -l B \ - = ® LH . £
efia oy ccurts with subordinzie jurisaiction to that of the

Supreme Court.

(2) The decisions of the Court of Appeal shall be enforced in
any part of the Federation by ali authorities and persons, and
by courts with subordinate jurisdiction to that of the Court of
Appeal.

(3) The decisions of the Federal High Court, the National
Industrial Cowrt, a High Court and of all cother courts
established by this Constitution shall be enforced in any part
of the Federation by all autherities and persons, and by other
courts of law with subordinate jurisdicticn te that of the
Federal High Court, the Nationa! Industrial Court, a High Court

and those other courts, respectively.

Your Lordships will find that the definition of authority and government
as provided by Section 318 of the Constitution of the Federal Republic
of Nigeria 1999 (as altered) puts it beyond conjecture that the Attorney
General of the Federation is one of the persons referred to in the
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council or any person who exercises power or authority on its behalf.

e

WiAile 1 T — "e
While "function" was defined as: "includes power and duty”

While Section 18 of the Interpretation Act defines "person” as: "includes

anybody of persons corporate or unicorporate.”

Notably there is no caveat on the bindingness, authoritativeness and
finality of the judgments of all cadre of superior Courts of record as the
Constitution refers to them in Secticn 6 unless by implication the right

of appeal has been invoked where applicable.

My Lords, the presidential system of democracy in existence in Nigeria
is defined by the separation of the executive branch headed by the
president who unilaterally choses his team outside the legislature. The
head of government is elected to work alongside but not as 2 part of
the legislature like the parliamentary system. It is trite that separation
of powers is @ constitutional principle introduced to ensure that the
three major institutions of the State, namely the legislative, executive
and the judiciary are not concentrated in one single body whether in
functions, personnel or pOwWers. The division ensures that the powers
of each branch of government are not in conflict with others. The

intention behind a system of separated powers is 10 prevent the

64 HELEH MOROHKEIN OGURWINMIL I5C
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iee LEHON OF POWerS by providing for checks and balances, Th

_een (neticiously done in the 1999 Constitution (
in the 195¢ Constitution (

is has
as altered). Nowhere

as altered) have the powers of the judiciary
been made subject to the powers of the executive,

In TANKG v. STATE (2009) LPELR-3136 (SC), this Court per Pius
Aderemi, JSC (Pp. 18-19, paras. B-D) is instructive in this regard
wherein the Court held that:

"It cannot be denied that the CONSTITUTION (the
ERUNDNQRM) of this country, indeed, the constitution of
any country is supreme. It is by it (the Constitution) that
the validity of any laws, rules or enaciment for the
governance of any part of the country will always be
tested, it follows therefore, that all powers; be they
legiclative, executive and judicial, must ultimately be
traced or predicated cn the Constitution for the
determination of their validity. All these three powers that
I have mentioned must and indeed, cannot be exercised
inconsistently with any provisions of the Constitution.
Where any of them is sc exercised, it is invalid to the

extent of such inconsistency.”

My Lords, consider the decision of this Court in OGAGA v. UMUKCRO
& ORS (2011) EPELR-8228(SC) (P. 33, paras. F- G) wherein this
Court Per Adekeye JSC held on the nature and effect of the supremacy
of the Constitution thus:

SC.CV.268.2021 65 HELEN MOROKKEZII OGUHWUMIIU. 15C
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Constitution Section 1 (3) i
"If any it
Wy other law is incop sistent with the provisions
of the Caonstitution, the Constitution shall prevail and
that other faw shalf o the extent of the i inconsistency
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Secticn 32 of the Chiefs Edick 19 979 is nuliified by this
secticn of the Constitution for bein g unconstitutional. The
justices of the Court of Appeal were therefere incorrect in
thelr unanimous decision that Decree No. 12 of 1994 did

not oust the jurisdiction of the trial High Court.”

Tnat in my opinion is what the applicability of Section 84 of the S&CPA
has done. This Court in NEGERIA AGEIP OEL €O. LTD v. NKWEKE &
ANOR (2016} LPELR-26060 (SC) held that when the exercise of
power by a person or authority is alleged to have been done outside
the provisions of the Constitution or that such exercise is in direct
conflict with the spirit of the Constitution, then that exercise of power
is said fo be unconstitutional. There is no doubt that Section 84 of the
S&CPA seeks to limit the exercise of the execution of a valid Court
judgment, in that case, such an inferior legislation, outside the
Constitution is null and void to the extent of its obvious inconsistency
with Section 287 of the Constitution. It is both incongruous and
ludicrous that the monetary judgments of the Courts where it involves
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ho by NGS O Section 84 of S&CPA seems at liberty to

withhold o grant consent according to his whims and caprice thus

: subjecting the judgment of the Courts to the supervisory authority of
the AGF. T have read and repeated here all the laudable reasons given
in the past for entrenching this leg
embarrass

islation. I cannot agree that the
ment to government where government money is claimed by
a judgment creditor is sufficient reason for a single functionary of the
Executive arm of government at the State (AG) or Federal (AGF) levels
10 supervise the judiciary which is the obvious implication of Section 84
of S&CPA. One must rue the day and shudder at the spectre of a
monetary judgment of the Supreme Court of Nigeria being subject to
the supervision of the AG or AGF pursuant to Section 84 of the SRCPA.
It detracts from Section 287 which imposes a duty on all authorities and
persons to enforce the decisions of the Courts and also creates a
mandatory duty on the office of the AGF and other persons and
institutions to automatically enforce the judgments of the Courts uniess
there is a stay and an appeal against that judgment. In the comity of
nations, it is more embarrassing for the judiciary of Nigeria to be seen
as a toothiess bulldog whose judgments can be ignored at the will of
the executive. It is equally very embarrassing that a foreign judgment
creditor would be told that after going through the judicial process to

get his rights, he has to go to back to the executive for permission to
enforce it.
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NENTS is that t '
. ts is that the govaernment would be inundated with
friveious and merely

previcus judg

gold-digging judgment debts. How can that be so
WhEN et every step of the litigation

Process in our jurisprudence there
are provisions o stay exe

cution of a judgment and to promptly appeal.
This case under review is 3 perfect example. After filing the Affidavit to
show czause, the Appellant’s Counsel did not go back to Court on the
return date when the affidavit was considered by the Court and the
Respondent (then applicant) was able to persuade the Court to grant
the Garnishee Order Absolute as an undefended application. The MDA's
must defend their institutions by deploying all means possible to defend

and shield it from spurious judgment debt, not hide behind the

pogeyman of Section 84 of the SXCPA because the AG & AGF would be
in a position to ignore the judgment.

My Loras, on another wicket, the provision in Section 84 is so broad, it
appears to give the AGF a discretion as to whether or not to grant
consent. This is not a circumstance similar to where the law requires a
condition precedent before an action can be filed. For instance, most
government establishment statutes require that the government
department be given pre-action notice which gives the government or
MDAs time to come to terms to resolve the dispute without resort to
litigetion. My Lords, we must distinguish between administrative pre-

conditions set up by the executive to give the executive an opportunity
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, Section 84 s drafted in such a m
without obtaining the AGF's consent, no ju

— - |
This also debunks the argument that it is a m

anner that suggests that
dgment can be enforced.

| ere procedural conditional
precedent within the absolute control of a judgment creditor to take

like all other condition: precedents to litigation embedded in other
statuites. In the case of Section 84 of the S&CPA, the judgment creditor
Initiates the steps while ':the AG may or may not close the circle to ensure
that the consent is grar%ted . In all other statutes prescribing conditions
precedent to initiate liti:;gations, the condition precedent are within the
exclusive control of 'the; litigant. For example, reference to arbitration,
reference to mediatioﬁ, appeal to an administrative review board,
issuance of pre-action r,'iotice etc; once the litigant complies, he can go
to Court where pre-acti:on notice is ignored, or reference to arbitration

is ignored by the other barty, as it is his exclusive purview to comply.

The difference be’cweer}i the two scenarios was amply stated in NNPC
v. FAWEHINMI (1998) 7NWLR Ft, 559 Pg. 598 cited copiously in
GOVT, AKWA IBOM \lf POWERCOM (SUPRA). The main question
in NNPC v, Fawehinmi: (supra) an appeal from the decision of the
Federal High Court wa:s whether Section 12(2) of the NNPC Act Was

compatible with Sectig])n 6(6)(b) and Section 33(1) of the 1979
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N esse Ce, it had tg do with the COﬂSiIitUtionality of the

. | ' Section 12(2) of the NNPC Act. The
| ecision of Govt of Akwa Ibom v. Powercom (supra) did not state Clearly
the full opinion of the Court of Appeal on this issue.

pre-action notice required in

) The full opinion of
Ayoola ICA (as he then was) expressed in NNPC v. Fawehinmi (supra)
not fully quoted in Govt of Akwa Thom v. Powercom (supra) is as

contained on pages 611 - 613 of the NWLR as follows:

"It is expedient af the onset, to put Section 6(6)(b) of the
Constitution in its proper perspective for the
determination of this appeal. In most writien
constitutions, there is a delimitation of the power of the
three independent organs of governiment, namely: the
executive, the legislature and the judiciary. Section 6 of
the Constitution which vests judicial powers of the
Federation and the States in the courts and defines the
nature and extent of such judicial powers does not
directly deal with the right of access of the individual o
the Court. The main objective of Section 6 is to leave no
doubt as to the definition and delimitation of the
boundaries of the separation of powers between the
judictary on the cne hand and the other organs of
government on the other, in order to obviate any claim of

the other organs of government, or even attem >t by them,
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“onstitution is g
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rimizrily and hasical lly decigried to
escrie the nature and eytent of 3 Jucicial powers vested
in the courts. It is not intended to be a catch-all, all-
purpese provision to be pressed into service for
determination questions ranging from focus standito the
ngst  uncontroversial questions of jurisdiction. An
enaciment should not be held to infringe the provisicns of
Section 6, generally, or Section 6(6)(b), in particular,

unless it does one or mote of the fetlowing:

(i) provide for the sharing of judicial powers of the State
with any other body than the courts in which it is vested

by the Constitution;

(it) purport to remove judicial power vested in the court
or redefine it in a manner as to whittle it} or,

(iti) limit the extent of the power vested. In short, for an
enactment to infringe the provisions of Sections 6(1) and
(6)(b) of the Censtitution it must amount either to a total
or partial usurpation of judicial powers vested in the
courts by the Constitution; or, it must have purported to

divest the courts of the exercise of judicial powers.

Statutes which are legistative judgment fall in the first

category, while statutes which preciude judicial review of
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ch enactmeni: bars the individual's access to 2
ceurt that it ma )
at it may offend section 33(1) as well, In this wise,

secti - }
ons 6 and 33(1) may ke seen as complementing one

the other. It is pertinent to mention, in passing, that in so
tar as section 33(1) permits tribunals to determine civil
rights and obligations, section 6(6)(b) should be read
subject to section 33(1) of the Constitution. The
provisions of the Constitution that guarantee access €0
the court are to be found in section 23 of the Constitution.
The distinction between the vesting of judicial power and
the guarantee of freedom of access to the court should be
borne in mind to aveoid confusing interpretation and
application of section 6 of the Constitution. Not every
infringement of section 33(1) of the Constitution should
be held, ipso facto, to constitute an infringement of
seciicn 6 of the Constitution. Where an enactment
regulates the right of access to a court in manner as to
constitute an improper obstacle to access to court, such

- 3

should more approprictely [bke regarded as an
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be invoked. Where an enaciment interposes _the

aiscretion of another persen or eraan between the desire

£z - ]
et the individual to approach the court for redress and the

commencement of proceedings, the court will readily

strike down such enaciment as an infringement of section
€. Decisicns such as Balsre v. Atiorrey-General of the
Feceration & ors (1990) 5 NWLR (Pt 152) 516 concerning
sections 3 & 4 of the Petitici of Rights Act (Cap. 148) LFN
1820) and Adediren & Ancr v. interfznd Transpore Lid
(innfig} concerning relator acticns for public nuisance
iliustrate the point and can readily be undersiood as cases
of interposition of a decisicn of a person not 3 judicial
ofiicer between the right of an individual and its exercise.
Where the statute does not interpose such discretion the

courts will not readily strike down the enacimeni as
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{ SEEmis ceuched 1) absolute terms,
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NOL be regardegd as unqualified. By virtue of
sectia T = e .
section 33(1) an incividual has the right of access o a

Court in the sepge that he must be aple to have the matier

,.

' aispute brought before a court for determination
witheut any Emiproper legz] or practical obstacles being
placed in his wa Y. The right so stated does not, however,
ipso facic mean that reguiation of access to a court is

precluded. Such regulations abound in the rules of

procedure and in procedursl legislation. The only and net
unimportant reguirement is that any regulaticn of the
right of access to a court must have 3 legitimate aim and
the extent and nature of such regulation must be
reascnably properticnate to that 2im, If goes without
saying that regulation of the right which in effect subverts
of (sic) injures the substance of the right cannot be proper

or legitimate.” (Underline mine).

My Lord Onalaja JCA agreed with his Lordship while Pats Acholonu JCA

B

(as he then was) disagreed and held that the Courts should not accord
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My Lords, this is one of the bane of commercial transactions between

companies, individuals and government MDA's in Nigeria. I have never

been particularly convinced that the so called “"embarrassment” to the

government warrants the judiciary’s enforcement of a provision that
substantially erodes its stature as the final arbiter of disputes at
whatever level. In the past, I had been moved more by the argument
that the provision of Section 84 is just one of these procedural or
administrative condition precedent and it should be applied as such.
However, on deeper introspection and going through the history of the
legislation, it is easy to appreciate that it gives unfettered discretion to
the AG or AGF to deny access to justice and it is a bogeyman waiting
at the door of the Courts to kidnap the Court’s judgment which may or
may not be released after payment of ransom (that is the application
for consent) leaving the kidnapped judgment creditor gnashing his
teeth waiting for the AG or AGF to exercise his discretion. If Section 84
were worded in such a manner that the judgment creditor were merely

to notify the AG and after a stipulated period, the AG must comply and
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[ 1 H .
As 1 said earlier, the princi
€
+ HI€ principles of separation of powers as enshrined in

the Constitution must be sustained by this Court

.m CBL V. .G, BENUE (2011) LPELR-4774 (CA) the Court held
that the provisions of Section 84 S&CPA are to “ensure sound public
eaministration and were a matter of public policy aimed at protecting
public funds”. As 1 stated earlier, that had been the refrain of most
Court decisions on this issue.

That case supports the argument that the requirement of AG’s consent
(if not used as an arbitrary veto to render a judgment of Court
nugatory) cannot be unconstitutional. Consent per se, not unreasonably
withheld nor inordinately refused, cannot be objectionable where the
AG provides a reasonable excuse .. need to make fiscal appropriation
io settle the debt from public revenue as required by Section 81 of the
Constitution and Sections 17-22 of the Fiscal Responsibility Act. For the
AG to authorize payment from public revenue without appropriation
under Section 81 of the Constitution will be to override and usurp the
power of the purse exclusively vested by the Constitution in the
g. where AG cites lack of an extant appropriation
clude the liability in the next

National Assembly. E.

to authorize payment, failure to in

succeeding buadget for appropriation will justify enforcement after the

next budget has been passed into |

. o\-J\L s et

aw. The araument is that the waiting
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This argument ge
SEEMS to put the administrative convenierce of
governmen
r : €Nt over and above the provisions of the Constitution. Since
the beginni

Ing of a formal Constitution in Nigeria, the provision of
Section 287 has existed in various forms to protect the enforcement
and integrity of judicial pronouncements. As stated earlier, all the
fanciful scenarios painted in the above argument as deliberated, blurs
the lines of separation of powers. The executive knows that it would
have judgment debts within a fiscal year and should have made the
appropriate budgetary allocations in that regard. If we are talking
government accounting, as an excuse to disobey the Constitution, we
might want to remember that in every budget of government, there is
always provision for judgment debts. Also, there is special expenditure
and contingency votes. Finally, the judgment debt, may only be
honored in the appropriate account to the extent of the balance in the
account for that fiscal year.

As I said earlier, the AG & the AGF must protect agencies of government
from gold-digging claims. It does not lie in the hands of the judiciary to
seek to defeat its own purpose in the ftripartite government
arrangement and balance of power by looking at whether or not the

executive has put its house in order.
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dtsuch a judgment cannot be enforced until the AG

or AGF deems it fit to withhold or give his consent. Section 287 of the

Constitution envisages that once the dispute has been submitted o the

(ourts and the parties have had their day in Court and a judgment has
bes

en lawfully given, after that point, the judgment having the
imprimatur of the judiciary, the consequences of the litigation can no
longer be moderated by the executive through the AG or AGF. This is

an apt case of where the Constitution commands, discretion terminates.

I am of the view that Section 84 of the S&CPA is in conflict with Sections
1, 3, 6 and 287 of the 1999 Constitution (as altered) and I hereby strike
it down from our statute books. I am of the view that the trial Court
had requisite jurisdiction to entertain the garnishee proceedings without
prior consent of the AGF. These issues are resolved in favour of the 1%
Respondent.

ISSUE 3

Learned Appellant’s Counsel submitted that the Court below having held
that the trial Court was in error in holding that the Appellant’s affidavit
to show cause was incompetent ought not to have invoked its powers
under Section 15 of the Court of Appeal Act and Order 20 Rule 11 of

the Court of Appeal Rules 2016 to determine the garnishee matter when

the trial Court lacked jurisdiction to entertain the matter ab inito.

Counsel submitted that Section 15 of the Court of Appeal Act confers
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;- 2 18(tlude of powers on the lower Court to deal with any case before

-fror the frial Court as if that i
¢ o the trial Lourt as if that case was originally initiated befora it as

of first i
'St Instance. Those POwers are however not without limits
and they

court

cannot be exercised /n vacuo, Counsel cited INAKQIU v.
ADELEKE (2007) 1 sC (Pt 1) 1; (2007) 4 NWLR (Pt. 1625 423,
[ OBL v. INEC (2007) 7 SC 268 2t 309 — 310. Counsel urged this
| Court to resolve this issue in favour of the Appellant by holding that the
trial Court lacked jurisdiction to entertain the garnishee proceedings
when the lower Court cannot validly act under Section 15 of the Court
of Appeal Act and Order 20 Rule 11 of the Court of Appeal Rules to

entertain it.

1% Respondent’s Counsel submitted in rebuttal argument that the Court
of Appeal was on very firm legal grounds and within the boundaries of
its juristic powers when it invoked its powers under Section 15 of the
Court of Appeal Act and Order 20 Rule 11 of the Court of Appeal Rules,
2016 to consider and determine the affidavit to show cause on the merit
as if the proceedings were instituted before it, because all the
conditions necessary for the invocation of such powers by the
intermediate Court were present. See NIJIDEKA EZEIGWE v. CHIEF
BENSON CHUIKS NWAWIJU & ORS (2010) LPELR-1201 (SC).

OPINION

I am particularly enamored by the reasons given by the Court below for

activating its wide powers under Section 15 of the Court of Appeal Act.

At page 153 of the record, the Court below held rightly as follows:

SC.OV.268.2021 79 HELCH MORONKREN OGUNWTIMIT, 1SC

Scanned with ACE Scanner



o The learned Grial Chiaf Tow
TheNigefialawyer ed trial Chief Judge wa
BT (A

S f - 7 4 pa o L ? re
2t the afidavit | wiearly in error by hclding
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o cause was filed by the appcliant
consiCering the facts and Circumsta;

) 1Ces of this case being a
casc c.zf Eem'orcemes‘tt of a judgment of a court of competent
iurisdiction, this court will not send the case back to the trial
caurt &s this will orchestra (sic) another inordinate delay in the
enfercement of the said judgment. Since the cause showii was
I it was before the {rial court, this court is well
endowed with the power to review the said cause showi and
appropriately give the decision in the interest of justice. This
step is peculiarly necessary in this case to stem the rising tide
of garnishee proceeding remaining endlessly in the court
longer than the time it took the court to determine the
substantive claim of litigants. We shall therefore act under our
iaws to deal with the substantive application of the Appeilant.
Section 15 of the Court of Appeal Act and Order 20 Rule 11 of

the Court of Appeal Rules 2016 are applicable here”.

I agree that it is not the duty of the garnishee to fight a proxy war on
behalf of the judgment debtor. See GTB v. INNONSON NIG. LTD
(2017) LPELR-42368 (SC) where Kekere-Ekun, JSC stated
unequivocally thus:

“The only duty of a garnishee in garnishee proceedings is
to satisfy the Court why the funds in its possession

belonging fto the judament debior sheould n
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What is important here is the resolve by the Court of Appeal to ceploy
Secticn 15 of the Court of Appeal Act and Or 20 r 11 of the Ccurt of
Appeal Rules 2016 to ensure that where it will not cause miscarriage of
justice to any party and in suitable circumstances the Court of Appeal
acts quickly to decide the merit of the case between the party. That is

] L - . - - . H [+ t
what enthrones justice. This issue is resolved in favour of the 1°
Respondent.

The underlining issue of jurisdiction of the Court below being dependent
on the jurisdiction of the trial Court had been resolved earlier by holding

“hat the trial Court had the requisite inherent jurisdiction.
ISSUE 4

Appellant’s Counsel submitted that the garnishee order nisi granted by
the trial Court is quite clear and does not admit of any controversy.
More so, the order of attachment was directed at money due or
accruing to the judgment debtors in the coffers of the Appellant who
are the 27 — 4% Respondents in the instant appeal. Counsel submitted
that assuming arguendo, that the lower Court was competent o
entertain the garnishee matter, it ought to have without ado discharged

the Appellant on the basis of its uncontroverted affidavit evidence.
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£ SeClen 124 of the Evidence Act, 2011 to arrive at the decisiof ?
1 that
the 2nd — 4w Respondents by
les, Departments and Agencies)
th the Appellant pursuant to the
Treasury Single Account (TSA) Policy of the Federal Governiment.
’ Counsel cited MAMMARN v. BWACHA (2015) LPELR-40624 (CA),
UTUK v. THE OFFICIAL LIQUIDATOR (UTUKS CONSTRUCTION
AND MARKETING CO. LTD) (2008) LPELR-4323 (CA).

the Appeilant had the accounts of
classitying them ag MDAs (Ministr

whose accounts were domiciled i

Counsel submitted that as can be gleaned from that part of the
garnishee order absolute, the order of attachment was directed at

money due or accruing to the Judgment debtors who are the 279 — 4%

Respondents in the instant appeal. Appellant's case as per its affidavit
to show cause, which the lower court rejected, was that it maintained
NO accounts in the names of the 2™ - 4t Respondents which the order
nisi in effect directed to be attached. The records show that the 1%
Respondent never filed a counter affidavit to challenge or controvert or
dispute Appellant's position. The law is elementary that unchallenged
depositions of facts in an affidavit are deemed admitted by the opposing
party and would require no further proof. Counsel cited STATE v.
COMMISSIONER FOR BOUNDARIES SETTLEMENT, OYO STATE
(1926) 37 LRCN 603 at 613.

Contrary to the position of the Court below, the 2 — 4t Respondents

are not MDAs to which the TSA policy applies. Whilst MDAs are
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N reply, learned Senigr Counsel for the 1t Respondent submitted that

the Respondent (then Applicant) at the trial Court, in its affidavit in

Support of the motion exparte seeking the grant of the Order Nisi stated

that the garnishee was the banker to the judgment debtors who are all

agencies of the Federal Government of Nigeria; the said affidavit also
Went further to state that the accounts of the judgment debtors were
all being managed by the Garnishee bank being the Central Bank of
Nigeria under the Treasury Single Account (TSA) policy of the Federal
Government of Nigeria (which fact is of notorious public knowledge).
These facts which are contzined specifically in paragraphs 7, 8, ©, and
11 of the affidavits in support of the application exparte for the grant

of an order nisi, (See Page 6 of the records) were never frontally denied
or controverted by the Appellant as Garnishee Bank. Counsel cited
DANLADI v. BARR. NASIRU AUDU DANGIRT & ORS (2314)
LPELR- 24020 (SC).

The averments in the Respondent's affidavit were never controverted

; in any way or manner by the Appellant. What the Appellant, (then
1 Garnishee at the trial Court) did was to offer a bland statement in an
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) in three parts from
the above; firstly th

at the nature of cenial required in law in reaction to
allegations of the Respondent (then applicant) was not met;
secondly the invocation of statutory presumption under Section 124 of
the Evidence Act by the Appellate Court was never rebutted in an'/ way
by the Appellant, and thirdly the specific findings of the Court of Appel
that the nature of the fact as contained in the affidavit deposition of the

the specific

Respondent was one to whom the principle of judicial notice was

attributable was never appealed against by the Appellant.
OPINION

On this issue there are some basic points to be resolved before the
main issue. I have stated earlier and reiterating this Court several times
that while the 2" and 3 Respondents can be juristic persons, being
recognized by the 1999 Constitution (as altered), the 4™ Respondent is
unknown to law in our jurisprudence. The Nigeria Police may be
vicariously liable for the actions of the officers of the Nigeria Police. The
Police would be sued through the Inspector General of Police or the
Commissioner of Police pursuant to Section 214 — 216 of the 1999 CFRN
(as altered) and the Police Act. There is a need to evaluate the
depositions in the affidavit of both the judgment creditor and the

garnishee. In this case, the judgment creditor merely asserted both in
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AN ORDER to ieste g & gariiishez order rici

aftaching the sum
of K50 ,80C,000.00 (Firty R

Million Naira) only, being the
JUCCMERL  cum  (debt) awarded in  suit  Wo
FHC/AEI/CS/ L56/2018 by the Fedeial High Court sitting in
ALuja Coram J.T. TSOHO on the 10" day of October 2018 (being
the date the said Judgriment was defivered) due to the judgment
creditor and standing o the credit of the Judgiment Debtors in
Eheir accounts with the Garmishee Banlk, being the Central
Eank of Nigeriz (CBN)} under the Treasury Single Accournis
(7SA) policy and under the Garmishee’s banking network

systeni respectively”

The garnishee in the affidavit to show cause also stated in paragraph 6

as follows:

"That I was informed by Mr. Hussain Kagarai Seni, a
Relationship Manager in the Client Services office of the
banking Services Depariment (ihe Department in charge of
managing the accounts of customers of the Bank) on the 27t
December, 2018 in the office at about 3:18pm, in the course of
officizl briefing in respect of this matter, that the Centref ark
of Nigeria does not maintain accouni(s) in the name of thie
Judgrnent Debtors,”
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in the hands of th i I the affidavi
" e hanas of the garnishee ang the affidavit to show cause filed by

the garnishee denying liability is that it has no such funds, it behooves
or the fiability shifts back to the judcment creditor to further shovs (not
general terms) the evidence that the garnishee in fact is in ctstody
of the funds of the judgment debtor. In the absence of this further
evidence, the Court is obliged to discharge the garnishee. 1 agree with
the persuasive opinion of my Lord Abiru JCA (as he then was) in the
three cases of POLARIS BANK v. GUMAU & ORS [2019] LPELR-
47066 (CA) 1 at 34-37, STERLING BANK PLC v. GUMAU & ORS
[2019] LPELR-47067 (CA) 1 at 19-35 and FIDELITY BANK PLC
V. GUMAU & ANOR [2019] LPELR-47068 (CA), His Lordship,

stated when a garnishee order nisi should be made absolute. In his
words:

in

“wiiere s judgment creditor gives specific and clear f5Cts in
en affidavit shiowing thai monies of a judgmenit debtor sre in
the hands of a garnishee, and he affidavit to show cause of
the garriishice denying liability foils to condescend on materiaf

particulars znd does rot conflice with the facts deposed by the
judagrient creditor, the trial Court can proceed to make an
order of garnishee absolute, noiwithsiznding the affidavit to
sfiow catise — SKYE BANK PLC v. COLOMBARA & ANOR [2014]
LPELR-22641 (CA), GOYERNOR OF IMO STATE v. OGOH [20157
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J = (CA), ACCESS BANIC PLC v. ADEWUST [2017]

LPELR-45485 (CA4), FIRST BANK OF NIGERIA PLC v. OKON
[2017] LPELR-43530 (CA), HERITAGE BANK LTD W
INTERLAGOS OIL LTD [2018] LPELR-44801 (CA), FIRST BANK
OF NIGERIA PLC v. VEGWA [2018] LPELR-45997 (CA).”

Where however there is no further affidavit from both sides except a
statement of general belief by both parties, their affidavit evidence is
cancelled cut and the onus of proof that the garnishee is in poscession
of the funds of the judgment debtor remains that of the jucgment
creditor. Apart from the above, it is to be observed that the current

practice of counsel filing garnishee proceedings against numerous

banks in a hit or miss endeavor to get hold of the judgment debt from
whosoever must be deprecated. Judgment Creditors must do their due
diligence before they commence garnishee proceedings to ensure that
they file proceedings against persons actually holding money belonging

to the judgment debtor.

It appears that there is @ misconception of the role of the CBN as it
relates to the Treasury Single Account Guidelines issued by the
Accountant General of the Federation. This guideline governs
mandatory remittances of all public revenue into a common pool
account maintained by the Federal Government of Nigeria with the

Central Bank of Nigeria and subject the transfer of any portion thereof

to designated sub-accounts of Ministries, Departments and Agencies
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2 at pages 10-11 of the TSA Guidelines.

ARer the hearing of this ppeal, learned Appellant's Counsel Chief

SAN sent in a letter to which was attached the “Guidelines
on the implementation of the Treasury Single Account (TSA)/e
Collection Manual” published by the Accountant-General of the
Federation. Tt states inter alia that the TSA is a bank account or a set

Emeka Ngige,

of linked accounts through which the government transacts all its
receipts and payments. Into the said account is remitted all revenues
due to the Federation Account and the Consolidated Revenue Fund of

the Federal Government.

Incidentally, the Nigeria Police does not generate funds as it is not a
profit oriented public agency but one which renders a social service in
the protection of the public and the administration of justice. The
Appellant stated baldly that it did not hold accounts in the names of the
2" — 4" Respondents who are the Inspector General of Police, the
Commissioner of Police FCT and O/C Intelligence Response Team
(Special Anti-robbery Squad (SARS), Nigerian Police Force. That
assertion was never contradicted by the 1t Respondent. The National
Judicial Council, Supreme Court of Nigeria and the Nigeria Police
probably have TSA accounts with the CBN, but not the Chief Justice of
Nigeria, or the Chief Registrar of the Supreme Court, the Inspector
General of Police or the Executive Director NIC etc. There is a distinction

there on which I will go no further. Suffice it to say that the balance of
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TheNigegaiig'on ihe affidavit evidence was that the 219 — 4th Respondents
aid nct maintain @ TSA Account at the CBN from which the judgment
cebt could have been recovered. Thus, the Order Absolute would have
been in vain as one impossible to execute. Judges do not make orders
in vain. Thus, the order that the 2" - 4" Respondents are MDs and
that the Appellant maintained accounts in their names in the Treasury
Single Accounts Policy of the Federal Government of Nigeria was a
decision founded on the wrong factual and legal premises devoid of the
evidence to back it up and must be set aside. In the circumstances, in
spite of the success of the 1 Respondent on the 1%, 2™ & 3™ issues
raised for determination, the Garnishee Order Absolute perversely
made without supporting evidence is hereby set aside. In effect, this
appeal is allowed in part. Appealed Allowed in part. I abide by the order

as to costs in the lead judgment.
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Chief Emeka Ngige, SAN, with him Owonikoko, SAN, Kofo Abdul-Salam
(Directer Legel Services CBN), Onyeka Obiajulu, Esg., J.J. Odeh Esq.,
Chiamaka Anwanobike Esq., and David Alao, Esq., for the Appetiant.

Eko Ejembi Eko SAN, Esq. with him LW. Zom, Esq., T. S Terver-Ubwa,

Esq., and F.O. Alli Esq., for the 1%t Respondent.

Akin Adewale, Esq., with him Julie Ogunsuyi, for the 2nd — 4th

Respendents.
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