IN THE SUPREME COURT OF NIGERIA
HOLDEN AT ABUJA
ON TUESDAY THE 9™DAY OF MAY 2023
BEFORE THEIR LORDSHIPS

JOHN INYANG OKORO JUSTICE, SUPREME COURT
MOHAMMED LAWAL GARBA JUSTICE, SUPREME COURT
ADAMU JAURO JUSTICE, SUPREME COURT
TIJJANI ABUBAKAR JUSTICE, SUPREME COURT
EMMANUEL AKOMAYE AGIM JUSTICE, SUPREME COURT
SC/CV/508/2023

BETWEEN

1. ADEGBOYEGA ISIAKA OYETOLA R

2. ALL PROGRESSIVE CONGRESS(APC) |~ APPELLANTS

AND

1. INDEPENDENT NATIONAL ELECTORAL |
COMMISSION (INEC)

ADELEKE ADEMOLA JACKSON NURUDEEN PRESPONDENTS
3. PEOPLES DEMOCRATIC PARTY (PDP)

o

JUDGMENT
(DELIVERED BY EMMANUEL AKOMAYE AGIM. JSC

This appeal No. SC/CV/508/2023 was commenced on 5-4-2-
2023 when the appellants herein filed a notice of appeal against
the judgment of the Court of Appeal delivered on 24-3-2023 in
Appeal No. CA/AK/EPT/GOV/01/2023 allowing the appeal to it

against the judgment of the Osun State Governorship Election
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Tribunal  delivered on  27-1-2023 in  Petition No.
EPT/OS/GOV/01/2022 granting the petition of the appellants
against the election of the 2" and 3™ respondents and holding
that the petition was proved and that 1 appellant and not the 2
respondent won the election of Governor of Osun State. The
Court of Appeal set aside the said judgment and restored the
election of the 2 respondent, holding that the appellants failed
to prove their petition against the 2™ respondent’s election as
Governor of Osun State on 16-7-2022.

A notice of cross appeal was equally filed on 6% April 2023
against the judgment of the Court of Appeal dismissing the cross-
appeal to it against the judgment of the Tribunal.

The parties filed, exchanged and adopted their respective briefs
as follows — appellants’ brief, 2™ respondent’s brief, 3"
respondent’s brief, appellants’ reply brief to 3™ respondent’s brief,

cross-appellant’s brief and Cross-respondent’s brief.

The appellants’ brief raised the following questions for
determination —

“1. Whether on a proper consideration of the
materials in the record and relevant
applicable decisions of the Supreme Court,
the lower court was right when it held that
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the Tribunal did not determine on the merit,
the preliminary objection raised by the 2™

respondent against the petition. Ground 1.

Whether in the light of the pleadings, the
evidence led and the applicable law, the
lower court was not wrong in the view it
took of Exhibit 2R. RW4, and its resolution of
the issue regarding the non-qualification of
the 2" respondent to contest the Osun State
Governorship election held on 16™ July,
2022. Grounds 2, 3,4, 5and 6

Whether the lower court was not wrong in
its consideration and determination of the
appeal of the 2" respondent when it raised
the question whether the appellants led
admissible evidence in support of their
pleadings which question was not warranted
by the grounds of appeal of the 2™
respondent to the lower court. Ground 7.

Whether on a proper consideration of the
pleadings and the evidence in the records,
Section 137 and paragraph 46(4) of the
Evidence Act, 2022 and the judgment of the
trial tribunal, the lower court was not wrong

in holding that the appellants did not prove
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their petition. Grounds 8, 9, 10, 11, 12, 13,
15,17, 18, 19, 20 and 22.

Whether in the light of the grounds of appeal
of the 2" respondent to the lower court, the
court was not wrong when it held that the
evidence of PW1 was inadmissible on the
ground that he did not proffer proof of his
qualifications before the lower tribunal and
did not deny his membership of APC which
made him a person interested in the petition.
Ground 14.

Whether delivery of two conflicting decisions
by the same panel of the lower court on the
same issue in the three appeals which are
now on appeal before the Supreme Court
should not render the judgments in the three
appeals unreliable to merit their setting

aside. Ground 21.

Whether in the determination of an appeal, it
is open to the lower court as it did in arriving
at its decision on the appeal of the 2™
respondent, to rely on its own private
knowledge of facts concerning the BVAS

machine, not borne out by the evidence in



the record of appeal which bind the court
and the parties. Ground 16.”

The 2 respondent’s brief raised the following issues for

determination-

"1. Whether the Court of Appeal was correct to
hold that the Tribunal failed to determine
the merit and to pronounce on the
objections to the hearing of the Petition,
raised by the 2" Respondent. Ground 1.

2.  Whether the Court of Appeal was correct to
hold that Exhibit 2R. RW4 (the Judgment
of the Court of Appeal) was properly before
the Tribunal for consideration, in
determining the issue of the qualification
of the 2" Respondent. Grounds 2, 3, 4, 5
and 6.

3. Whether the Court of Appeal was correct to
consider the Appellants’ pleadings and the
evidence led in support in determining the
appeal, having regard to the Grounds of
Appeal filed by the 2" Respondent. Ground
7 g6

4. Whether having regard to Section 137 of

the Electoral Act and paragraph 46(4) of
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the First Schedule thereof, the pleadings
and evidence led, the Court of Appeal was
correct to hold that the Appellants failed to
prove that the 2"! Respondent was not
duly elected as the Governor of Osun State.
Grounds 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20 and 22.

Whether the decision in the Judgment
which gave rise to this appeal to the effect
that the Appellants failed to prove
substantial non-compliance is vitiated by a
pronouncement made in another
Judgment, subsequently delivered by the
Court of Appeal. Ground 21."

The 3™ respondent’s brief raised the following issues for

determination-

\\1.

Whether the learned Justices of the Court
of Appeal were right when they held that
the ruling of the trial tribunal on the
preliminary objection did not address the
issues raised in the 2" Respondent’s
preliminary objection? (Distilled from

Ground 1 of the Notice of Appeal).



2.  Whether the learned Justices of the Court
of Appeal rightly found that the learned
trial Tribunal wrongly rejected Exhibit
2R.RW4, the Certified True Copy of the
Judgment of the Court of Appeal in
CA/A/362/2019 ADEKELE V. RAHEEM &
ORS and is bound to take judicial notice of
the said Judgment and abide by same?
(Distilled from Grounds 2, 3, 4, 5 and 6 of
the Notice of Appeal).

3. Whether the learned Justices of the Court
were right when they held that the
Appellants herein failed to prove the
allegations in their petition and that the
trial Tribunal was wrong to have granted
the declaratory reliefs sought by the
Appellants herein in the petition? (Distilled
from Grounds 7, 8, 9, 10, 11, 12, 13, 14,
15, 16, 17, 18, 19, 20, 21 and 22 of the
Notice of Appeal.)”

The cross appellant’s brief raised the following issues for

determination-

“1. Whether or not the lower court was right to
hold that the Judgment of the trial tribunal
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was valid when member II did not render an
opinion while the Chairman allowed the
petition and member I dismissed the

petition. (Ground 1).

Whether or not the lower court ought to
have set aside the entirety of the
proceedings at the trial tribunal after finding
that trial tribunal breached the Cross-

Appellant’s right to fair hearing. (Ground 2).

Whether the lower court was right to hold
that the decision of this Honorable court in
Sokoto v. INEC (2022) 3 NWLR (Part 1818)

577 was not applicable to this case (Ground
3)

Whether or not the lower court was right to
hold that there was no evidence of bias
against the Cross-Appellant in the decision
of the Chairman of the trial tribunal.
(Grounds 4 and 5).

Whether or not the lower court ought to
have dismissed the 1% and 2™ Cross-
Respondents’ petition when same was

incompetent. (Grounds 1 and 6).”



The cross-respondent’s brief raised the following issues for
determination-

Wy

I.  Whether the lower court was not right to
have held that the majority decision of the

tribunal was validly rendered? Ground 1.

ii. Whether the lower court is not justified in
its refusal to declare the entire judgment
of the tribunal a nullity? Ground 2.

iii. Whether the lower court was not correct to
have held that the case of SOKOTO V. INEC
(2022) NWLR (PT. 1818) 577) was
inapplicable to the admissibility of Exhibit
BVR? Ground 3.

iv. Whether the lower court was wrong not to
have condemned the trial tribunal in the
absence of positive evidence of bias?
Grounds 4 and 5.

V. Whether the 1% and 2™ Cross-

Respondents’ petition is incompetent?
Ground 6.”

I have considered the issues raised for determination in the

respective briefs of the parties herein in this appeal and the cross

appeal.



I will first consider this appeal and then determine the cross-
appeal if need be.

I will determine this appeal on the basis of the issues raised

for determination in the appellants’ brief.

Let me start by considering together issues 345and 7 in
the appellant’s brief as they deal with the evidential basis of the
decision of the Court of Appeal setting aside the decision of the
trial court that the petitioners proved grounds 2 and 3 of their

petition.

I have carefully read and considered the arguments in the

respective briefs on these issues.

Ground 2 of the petition is that the 2™ respondent was not duly
elected by majority of lawful votes cast at the election. Ground 3
of the petition is that the 2™ respondent’s election was invalid
by reason of non-compliance with the Electoral Act 2022 and
Independent National Electoral Commission (INEC) Regulations,
Guidelines and Manuals.

Let me start by considering the case made out by the

petitioners on the above two grounds in their petition and

evidence.
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In the petition both grounds are based on the same allegation of
facts of non-compliance with the Electoral Act and INEC
Regulations, Guidelines and Manuals in election in 744 polling
units across 10 Local Government Area of Osun State. The
particulars of the two grounds stated in paragraphs 49 to 50.751
of the petition are the same. Paragraphs 34 to 46 and 52 to 67 of
the petition clearly state the totality of the petitioners’ case in the

said two grounds.

Their case in their pleading is that the elections in 744 polling
units in 10 Local Government Areas were characterized by
widespread non use of the Bimodal Voter Accreditation System
(BVAS) for accreditation of voters, that the presiding officers in
the polling units permitted voting in many of the polling units
without accreditation and/or verification with the use of BVAS,
that there was no proper accreditation of voters in the said 744
polling units, that about 173,655 of the votes cast were from
voters not validly accredited, that accreditation with BVAS was
not done for a large number of voters in the 744 polling units,
that the failure to use BVAS to accredit and verify voters in any
polling unit rendered the election and results from the election in
such unit void, that the total number of accredited and verified

voters recorded in the BVAS are at variance with the total
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number of votes cast in the forms EC8A for each of the 744
polling units, that the results in the Form EC8A for each unit show
that the number of votes cast exceed the number of accredited
voters recorded in the BVAS, that in the counting of the votes
cast in each polling unit and the collation of the results of the
election, it is the number of accredited voters recorded in the
Bimodal Voter Accreditation System (BVAS) and transmitted
directly from the polling units by the BVAS to the back end server
or data base and the votes or results so recorded by the BVAS
and transmitted directly from polling units by the BVAS to the
back end server or data base that should be taken into account,
that that the BVAS transmits on the spot information of duly
accredited voters to the data base of 1% respondent and the
information from such data base form the valid basis for voters to
partake in the voting process by casting their votes for candidates
of their choice, that the votes credited to the 1% appellant and 2"
respondent in the 744 polling units are vitiated and void for non-
compliance with the mandatory provisions of the Electoral Act on
accreditation and verification of voters in the elections and that
upon deduction of the unlawful votes in the 744 polling units, it is
the 1st petitioner and not the 2" respondent who scored majority

of the votes cast in the election and satisfied the requirements for
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