IN LI II]{;||{.{”:I.I_{H,-J{IHII{'I:
I\
ONDO) § AT m‘.Nuilf.I(I/\
IN THE AKURY: ~”*I]|('1AI‘ DIVISION

HOLDEN A AKURE

AR E HIS SHIP HON. ju<r1cE WA AKINT e
m:mm- HIS LORDSHIP HON, M W. A lmmmmw JUDGE

—————

BETWEEN:

| TAJUDEEN ADETONA. 1.oooocoooo et CLAIMANTS
2. SUNDAY AYENI

AND

| AGRO TRADERS COMPANY LIMITED
5> MR. RESHEED AYOADE A AP T S

3. COMMISSIONER OF POLICE

JUDGMENT

The chequered history of this case dated back to November 12, 2019, when the
claimarits herein vide a writ of summons, set a legal battle of malicious prosecution

in array against the defendants to seek the hereunder reproduced reliefs:

(i) A declaration of the conduct of the defendants jointly and severally
towards that malicious prosecution of the claimants are barbaric,

unlawful unconstitutional and an abuse of power.

(i)  An order of court compelling the defendants individually to publish
in the two Natu‘mal Daily and as well in the NTA, to apologize for

}; the WFO“EfN criminal allegations made against the claimants that
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customers left him while his various farpy, crops WE'e destroyed by the herdsmen

cattle in millions naira. It was his claim that gll his PUSINESSs partners and customers

deserted him contemptibly. He '_averred that the defendants maliciously prosecuted

| _
him for almost five (5) years but the judgments of the court exonerated him of all

the charges. Cw 1 stated that '_he suffered human degradation and psychological

emor, which were unquanhﬂable monetarily- Witness added that the criminal

velled against him destroyed his family. An atternpt to tender in

tr

allegations le .
ovidence the Charge Sheets anql Information in Magistrate’s as well as High Cpurts

respectively was opposed by the learned defendants’ counsel. Ruling on the merit

or otherwise of the admissibility of the documents shall be considered anon.

Conversely, the Enrolment of J;udgment of the Magistrate’s Court in Charge No.

MAK/O/135“/2015—C.0.P. VS. Axif_eni Sunday & 2 Ors. was admitted in. evidence as
Exhibit “A-A4” whilst the Enrolment of Judgment in in Suit No. AK/54%/2015 —

Federal Republic of Nigeria vs. Jimoh Bayo & 3 Ors. — was admitted in evidence,

marked Exhibit “B-B10”. Witness prayed the Court to grant his claim.

Cross-examined by the learned defendants’ counsel, Tajudeen Adetona agreed that

he narrated the facts of his case 10 his counsel in Yoruba Language. He admitted

knowing one Taofeek Adetona as his brother and one Alhaji Ismailia Olorungbebe.

According to him, he sued the Commissioner of Police and one Taiwo Ayoade to

Court in a case. Witness agreed that the court prcacess shown to him was the CTC

of Court proceedings in the said case. The CTC of judgment of court in Suit No

AK/45M/2015 between Taofeek Adetona & 2 Ors. vs. C.0.P. & 2 Ors. was admitted

in evidence, marked Exhibit «C-C17”. Witness maintained that four (4) of them,

gbebe, Adebayo Afeez and Jimoh Bayo, stood trial at

namely: himself, Ismail Olorun
there was a judgment

the High Court in a criminal €35&. Cw 1 affj
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argued in great details that 3 Withege Statement ON oath constituted the evidence-

in-chief of a witness and where th,, statement was made in the local language

before ItS translation into English Language the law required of the person to
ensure that both statements were tendered. He submitted that the claimants’

written statements having not beep accompanied by Yoruba versions could not be
adopted by the witnesses.

On issue 4, he submitted that the claimants failed to plead and prove the claim for

a special damages and therefore not eﬁtitled to the reliefs sought. Reference ‘was

made to LUKE NWANEWU ONYIORAH v, BENEDICT C. ONYIORAH & ANOR LPELR
(2019) SC 254.

On issue 5, counsel highlighted the fcnr_jl; essential elements of malicious
prosecution as decided by the Supreme Court in the case of BALOGUN v.
AMUBIKAHUN (1989) LPELR — 725 (SC) to contend that the 1st defendant merely
made a report to the police and left the report to the police to do their duty and
nothing more. He submitted that it was not the 1st and 2nd defendants that set
the police against the claimants. Marshalling his argument on the authority of
MICHELIN TYRE SERVICES LTD. v. AKINWUMI (2010) ALL FWLR (pt. 502) 1113 at
1131, he submitted that the claimants had failed to prove the ingredient of malice

with their testimonies before the Court, where it was stated that they had no

misunderstanding with the 1st and 2nd defendants before they were charged to
Court. It was his further submission that the 1st defendant’s complaint to the police
was not false but was based on reasonable and probable cause. He therefore urged

- the court to dismiss the":claima nts’ case with substantial costs.
1 |
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On his part, the leaned claimants counsel ree (3) issues for
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no moment since oath was adp,

Inlster ed o the witnesses before they adopted
their respective written statements on
Oath

He submitted that assuming withgut
conceding that the omission waq Wtal :
0

the case of the claimants, the provisions
of sections 3 and 4 (2)(b)(c) of the Oaths Ay
C

(Cap. 01) LFN 1990 had come to rescye
their evidence Reterence was made to BUHAR] v. OBASANJO (2005) 130 LRCN 1925

@ 2043 KZ; ANATOGA V. IWEKA Il (1995) g \ v (Pt. 415) 547 and SOFOLAV. STATE
(2005) 127 LRCN 1091 @ 1115 p.

One issue 3, premising his contention oy the authorities of IYERE v. B.F.M LTD
(2009) 168 LRCN 143 @ 172 —173; PAYIN ANOR v. ALIUAH 14 WACA 267 (4); BAYOR
v. ABEMBA (2016) 28 WRN 28 @ 41-42; gaRaU v. CHOBA (1981) 1 NWLR (Pt. 359)
366; HORST SOMMER & 2 ORS v. FEDERAL HOUSING AUTHORITY (1992) 1 SCNJ 73
@ 80 and ABDULLAHI v. RAJI (1998) 1 NWLR (P;c.534) 481, he submitted that since
the position of law was that in case of tortfessor, each of the two or more joint
tortfessors was liable for the entire damage resulting from the tort and therefore

the 1st and 2nd defendants were liable to the consequence of their wrong action

on the claimants.

In his reply on point of law, counsel for 1st and 2nd defendants argued against the

backdrop of ALHAJI NUHU v. ALHAJI OGELE (2003) 12 SCNJ 158 that a court could
and was entitled to refer ttj the records before it in the course of its proceedings.
He further cited the Court Idecisions in WEST AFRICA PROVINCAL INSURANCE CO.
LTD v. NIGERIA TOBACCO CC LTD. (1987) 2 NWLR (Pt. 56) 299 @ 306. He contended
on the authorities of MARK v. ABUBAKAR (2009) 2 NWLR (Pt. 1124) 79 @ 150 and
OKEREKE v. YAR’ADUA (2068) 12 NWLR (Pt 1100) 95 @ 127 E — G that where a

witness failed to adopt his written statement, the stat Id not be used as
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